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MisCELLANEOUS DOC“7T 


Cinited States District Court for the Disivict of Columbia 


Number Parties Action | Petitioner’s Atty. 


DISTRICT OF COLUMBIA,a municipal corporation Chester H. Gray 


vs , Corp.Counsel,D.C. 

42-63 ALL Lot 813 containing 2,280.0 sq.ft} Condem-| popert D. Wise 
WL Lot 814 containing 1,900.0 sq.ft} nation Asst. Corp. Counsel 
All Lot 815 containing 1,710.0 sq.ft 
wll Lot 816 containing 1,710.0 sq.ft .Respondent’s Atty. 
11 of Lot 817 containing 1,710.0 sa. 
Ww11 Lot 837 containing 8,820.0 sq.ft 
\l1 in Square 568 , 
AlI in the District of Columbia 
LEE G. RUBENSTEIN, ET AL, and UNKNOWN 

OWNERS 
Proceedings 


Complaint, Jury Demand, Exhibits "A, B & C" filed 

Declaration of Taking filed 

Deposited $362,500.00 into the Registry of the Court 
by the District of Columbia, a municipal corporation 
Praecipe for the Clerk filed. io 

Notice of Condemnation; Exhibit A. filed 

Certificate of plff. of inability to serve. filed 

Notice of Condemnation. filed 

Appearance of David Machanic as atty. for A. Jasper 
Moore & Raymond W. Bergen, Trustees, et al. filed 

Order to vacate & surrender premises. Tamm,J. 

Appearance of Milton I. Baldinger as atty. for 
Edwin Jacobson & M. B. Swanson, Trustees for 
First Fed. Sav. & Loan Asso.; c/m 11-18-63 filed 

Appearance of Arent, Fox, Kintner, Plotkin & Kahn, 
John J. Sexton, William F. Reed and Joel N. Simon 
as attys. for defts. D. F. Antonelli, Jr., Lee G. 
Rubenstein and A. A. Puglisi re Lots 813, 814, 815, 
816, 817 & 837 in Sq. 568. filed 

Order for payment as to lots 813, 814, 815, 816, 817 
& 837. Tamm, J. 

Petition of D. F. Antonelli, Jr., Lee G. Rubenstein & 
A. A. Puglisi for payment as to Lots 813, 814, 815, 
816, 817 and 837 in Square 568; Appearance of 
John J. Sextor.. filed 

Proof of publication (1); Star. filed 

Paid $362,500.00 to D. F, Antonelli, Jr., Lee G. 
Rubenstein and A. A. Puglisi by Registry check 
#3851 (Lots 813, 814, 815, 816, 817 and 837 in 
Sq. 568) 

Receipt from District Title Insurance Company for 
Registry check #3851 (Lots 813 thru 817 and 837 in 
Sq. 568) filed. 

Order to draw & empanel jury on 2-10-64 Tamm, J. 

(Re micro 13-17-63) ; 


Jury empanelled; Rep. J. Rawls MeGuire,C.J. 
Order appointing jury & directing jurors to view land 

and fixing date of trial on 4/28/64. McGuire, Cj. J. 
(See neyt naao) i ’ 
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vs. Lot 813, etc. 


Proceedings | Tota 


23 | Memorandum of plff. as to Pretrial Conference; c/m 
4-23-64. filed 
29 | Trial resumed: respited to 4/30/64; Reported by: 
E. A. Kaufman Youngdahl,J. 
30 | Trial resumed; respited to 5/1/64; Reported by 
E.A. Kaufman Youngdanhl, J, 
Trial resumed; respited to 5/4/64; Reported by H 
E.A. Kaufman Youngdahl J 
Requests of pltf. for instructions to the jury. file 
Requests of deft. for instructions to the jury. fild 
Trial resumed & concluded. Reported by: E.A. Kaufman 


Transcript of proceedings, Vol. I; Reported by: 
E. A. Kaufman 
Transcript of proceedings, Vol. II; Reported by: 
&. A. Kaufman 
Transcript of proceedings, Vol. III; Reported by: 
E. A. Kaufman 
Transcript of proceedings, Vol. IV; Reported by: 
E. A. Kaufman 
Transcript of proceedings, Vol. V; Reported by: 
E. A. Kaufman 
Report & award of Jurors. 
Order that tax refunds be placed in registry of court until 
final disposition by Court of Appeals in re D.C. 29-43. 
Youngdahl J. 
Pretrial statement of deft. filed 
Transcript of proceedings, Vol. V filed 
Motion of defts. for a new trial; c/m 5/15/64; M.C. ‘ 
filed 
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Opposition of Plff. to Motion for new trial; c/m 
5/21/64. filed 
Reply of Defts. to opposition to motion for new trial; 
c/m 5/27/64. filed 
Motion of deft. for new trial heard & taken under 
advisement, Rep. A. Kaufman Youngdahi,d. 
Memorandum Opinion denying defendant's motion for new 
trial. (N) Youngdahl,J. 
Order denying defendant's motion for new trial. (xy | 
Youngéahl,J. 
Order ratifying and confirming verdict of the jury aus to 
| lots 813, 814, 815, 816, 817, and 837 in squure 565. 
Youngdanl)J. 
auz | 21, Notice of Appeal by defts from order of 7/23/64; copies 
i ~ i + ” Wie oe 4D ; Sa, fads a) | S 
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| in amount of 4250.00, urproved PEGS SONGS, sds Sheer 3 
Sep.| 10;Transcript of Official Reporter, E. Alfred Kaufman, Voll. I, | 
| | Pages 1 ~ 72 dated 4/28/64, Defts' copy. filed | 
Sep. 10| Transcript of Official Reporter, E. Alfred Kaufman, Vol. II,, 
| Pages 73 - 164 dated 4/29/64, Defts' copy. filed 

Sep.| 10; Transcript of Official Reporter, E. Alfred Kaufman, Vol 
| Pages 165 = 302 dated 4/30/64, Defts' copy. 
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1964 ! 
Sep.10| Transcript of Official Reporter, E. Alfred Kaufman,| 
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Vol. iV, Pages 303 ~ 375 dated 5/1/64, Defts{ copy. 
Sep.10| Transcript of Official Reporter, E. Alfred Kaufman, 
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[Filed Oct. 23, 1963] 


COMPLAINT 


1. This is an action of a civil nature brought by the District of 
Columbia for the taking of property under the power of eminent domain, 
and for the ascertainment and award of just compensation to the owners 
and parties in interest. 

2. The authority for the taking is contained in Sections 16-601 to 
16-611, inclusive, D.C. Code, 1961 ed. 

3. The use for which the property is to be taken is for municipal 
purposes in the northwest section of the District of Columbia. 

4. The interest in the property to be acquired is an estate in fee 
simple absolute. 

5. The property in and to which the aforegoing interest and 
estate is to be taken is described in "Exhibit A", attached hereto and 
made a part hereof. 

6. The persons known to the plaintiff to have or claim an interest 
in the property are set forth in "Exhibit B", attached hereto and made 
a part hereof. 

7. The location of said property is shown in plat marked "Ex- 
hibit C", which is attached hereto and made a part hereof. 

8. The District of Columbia may have or claim an interest in the 
property by reason of taxes and assessments due and exigible. 

9. In addition to the persons named, there are or may be others 
who have or may claim some interest in the property to be taken, 
whose names and addresses are unknown to the plaintiff, and such 
persons are made parties to the action under the designation "Unknown 
Owners". 

WHEREFORE, plaintiff demands: 

1. That an order of publication issue against all unknown owners 
of the properties involved in this proceeding. 


2. Judgment that the properties be condemned, and that just 
compensation for the taking be ascertained and awarded, and for such 
other relief as may be lawful and proper. 


Chester H. Gray 
Corporation Counsel, D.C. 


John A. Earnest 
Assistant Corporation Counsel, D.C. 


Robert D. Wise 
Assistant Corporation Counsel, D.C. 
Attorneys for Plaintiff 


Trial by jury of the issue of just compensation is demanded by 
plaintiff. 


Exhibit "A" to Complaint 


CONDEMNATION FOR THE ACQUISITION OF LAND FOR MUNICIPAL 
PURPOSES IN SQUARE 568 IN THE DISTRICT OF COLUMBIA 
(CENTER LEG -- INNER LOOP)" 


DESCRIPTION OF LAND 


All of a tract of land numbered as Lot 813 in Square 568, of the 
assessment and taxation records of the District of Columbia, contain- 
ing 2,280.0 square feet. 

All of a tract of land numbered as Lot 814 in Square 568, of the 
assessment and taxation records of the District of Columbia, contain- 
ing 1,900.0 square feet. 


All of a tract of land numbered as Lot 815 in Square 568, of the 
assessment and taxation records of the District of Columbia, contain- 
ing 1,710.0 square feet. 

All of a tract of land numbered as Lot 816 in Square 568, of the 
assessment and taxation records of the District of Columbia, contain- 
ing 1,710.0 square feet. 

All of a tract of land numbered as Lot 817 in Square 568, of the 
assessment and taxation records of the District of Columbia, con- 
taining 1,710.0 square feet. 

All of a tract of land numbered as Lot 837 in Square 568, of the 
assessment and taxation records of the District of Columbia, contain- 
ing 8,820.0 square feet. 


Exhibit ''B" to Complaint 


CONDEMNATION FOR THE ACQUISITION OF LAND FOR MUNICIPAL 
PURPOSES IN SQUARE 568 IN THE DISTRICT OF COLUMBIA 
(CENTER LEG -- INNER LOOP). 


PROPERTY OWNERS 


Property Name and Address 
Square 568: 
Lots 813, 814, Lee G. Rubenstein, 
815, 816, D. F. Antonelli, Jr. and 
817 & 837 A. A. Puglisi 
c/o D. F. Antonelli, Jr. 
1725 DeSales Street, N.W. 
Washington, D.C. 20036 
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[Filed May 4, 1964] 


REQUESTS BY DEFENDANTS 
FOR INSTRUCTIONS TO THE JURY 
Defendants request that the Court give the following instructions 
No. 1 through 8 to the jury in this case, and also requests that the 
Court inform counsel of its proposed action upon these requests prior 
to their arguments to the jury. 


Requested Instruction No. 1 

In determining the fair market value of the land on October 23, 
1963, you may consider all of the factors bearing on the fair market 
value of the land and bearing on the highest and best use of the land 
including the following factors: (Given in Courts language. LY) 


Requested Instruction No. 2 

1. The fact of existence of and the cost and value of architect's 
plans prepared with respect to this land. (Give in part and denied in 
part. LY) 

Ellis v. Ohio Turnpike Commission, 124 N.E, 2d 424 (Ct. 

App. Ohio 1955) (Held, it was reversible error to exclude 

architect's plans). 

Brighton Plaza v. State, 224 N.Y.S. 2d 411 (1961) (Archi- 

tect's plans were admitted). 

In re Site for City-Aided Low Rent Housing Project, 89 

N.Y.S. 2d 855, 197 Misc.70 (Sup. Ct. Bronx. Cy. 1949) 

‘Architect's fees). 


Requested Instruction No. 3 
2. The fact of existence of and the cost and value of 4 a commit- 
ment by First Federal Savings and Loan Association to make a loan of 
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$1,650,000 secured by a first deed of trust on this land. (Give in part 
and denied in part. LY) 

In re Site for City-Aided Low Rent Housing Project, 89 

N.Y.S. 2d. 855, 197 Misc. 70 (Sup. Ct. Bronx Cy. 1949) 

(fact of loan commitment and expenses of obtaining loan). 

U.S. v. 25.406 Acres of Land, etc., 172 F.2d 990 (4th Cir. 

1949) cert. den. 337 U.S. 931. 


Requested Instruction No. 4 

3. The fact of razing of structures on the land in preparation for 
construction on the land and the fact of excavation of the land in pre- 
paration for construction on the land and the cost and value of such 
razing and such excavation. (Give in Court language. LY) 

Brighton Plaza, Inc. v. State, 224 N.Y.S. 2d 411 (1961) 

(site preparation) 


Requested Instruction No. 5 

In considering the foregoing factors, you are to make no award for 
the value of any of the architect's plans or financing commitment as 
such; you are to take the foregoing factors into account solely as they 
bear on the fair market value of and highest and best use of the land on 
October 23, 1963. (Given in Court language. LY) 


Requested Instruction No. 6 

Under the circumstances of this case, you may take into account 
directly, as items to be included in your award the cost and value of 
the following items: 

(1) Razing of structures in preparation for construction; 

(2) Excavation of the land in preparation for construction; 

(3) Architect's plans prepared to construct a building on this 
land; and 

(4) The commitment from First Federal Savings and Loan Associ- 
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ation to make a loan secured by a first deed of trust on this land in 
the amount of $1,650,000. (Given in part and denied in part in Court 
language. LY) 


Requested Instruction No. 7 

In determining the fair market value of the subject property on 
October 23, 1963, you may take into account sales of property after 
October 23, 1963 if you find that such sales were not affected by the 
condemnation of this property on October 23, 1963. | 

U.S. v. 63.04 Acres of Land, 245 F.2d 140, 144-145 © 

(2d Cir. 1957) 

U.S. v. 1,101 Acres of Land, etc., 204 F.Supp. 737 

(E.D.N.Y. 1962) 


Requested Instruction No. 8 
In considering highest and best use you should consider not only 


uses theoretically possible under the zoning regulations, but also all 
facts bearing on whether or not a particular use was practical and 
feasible as of October 23, 1963. 

McGovern v. New York, 229 U.S. 363 

Dick v. U.S., 169 F.Supp. 491 (Ct. Cl. 1959) (Land was 

valued as agricultural land, not as subdivision land be- 


cause there was no reasonable probability of devoting 
the land to subdivision use in the foreseeable future). 
(Given in Court's language. LY) 


[Filed May 6, 1964] 


REPORT AND AWARD OF JURORS 


The undersigned, heretofore appointed jurors by this Honorable 
Court to appraise the value of the respective interests of all persons 
concerned in the land and premises known as Lots 813, 814, 815, 816, 
817, and 837, all in Square 568; mentioned and described in the com- 
plaint filed in the above-entitled cause, respectfully show to the Court: 

That after being duly sworn by the Court for the proper perform- 
ance of our duty and after due notice to all parties interested, we ex- 
amined the land and premises hereinafter described, and, thereafter, 
after due notice to all parties interested, we heard the testimony in 
Court of the witnesses offered on behalf of the parties in interest; and 
upon our personal examination aforesaid, and the testimony aforesaid, 
we estimate, appraise and determine the value of the respective 
interests of all persons concerned in the land and premises aforesaid 
to be as follows: 

Amount awarded as damages 
All of lot 813 in Square 568, 
containing 2,280.0 sq. ft. $ 


All of lot 814 in Square 568, 
containing 1,900.0 sq. ft. 


All of Lot 815 in Square 568, 
containing 1,710.0 sq. ft. 


All of lot 816 in Square 568, 
containing 1,710.0 sq. ft. 


All of lot 817 in Square 568, 
containing 1,710.0 sq. ft. 


All of lot 837 in Square 568, 
containing 8,820.0 sq. ft. $ 412,457.50 Total 


IN WITNESS WHEREOF, We have hereunto set our hands and 
seals this 4th day of May , 1964. 


[Jurors' Seal] 


DEFENDANTS' MOTION 
FOR NEW TRIAL 
[Filed May 15, 1964] 

Defendants move the Court to grant a new trial for each of the 
following reasons, each of which was raised by defendants during the 
trial: 

L 


THE COURT ERRED IN REFUSING TO ALLOW DEFENDANTS' 
EXPERT WITNESS DONOHOE TO GIVE HIS OPINION OF THE 
FAIR MARKET VALUE OF THE PROPERTY TAKING INTO 
ACCOUNT ALL FACTORS WHICH HE CONSIDERED RELEVANT. 


Witness Donohoe was asked the following question and gave the 
following answer: 

"Q. Now, based solely upon inspection of the site and your 

knowledge of the area, your knowledge of property values in 

the District of Columbia, your permissible uses of the 

property under the applicable zoning regulations and con- 

sideration of sales of similar properties, and based on no 

other factors, do you have an opinion as to the fair market 

value of the subject property on October 23, 1963? 

A. Sir, did you ask me a question? I didn't hear the 

end of it. 
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THE COURT: He asked you whether you have an opinion 

as to the fair market value based upon the factors he 

enumerated. 

THE WITNESS: Yes, sir. 

BY MR. SEXTON: 

Based solely on the factors I mentioned? 
Yes, sir. 
Did you hear all the factors ? 
Yes, sir. 
. Waat is that opinion? 
Based on the number of sales alone, and the other 

factors I have mentioned, I feel that the market value 

of the property as of October 23, 1963 was $459,250. 

Q. Now relating that total value to the square footage 

of 18,130 square feet, what is that in dollars per square 

foot? 

A. $25.33 per square foot." (Tr. 227-228) 

At pages 248 and 249 and page 251, Donohoe testified that there 
were other factors which he had not previously testified to which he 
took into consideration, but which were not considered in the valuation 
figure he had given, including excavation, architect's plans and 
financing. 

At pages 251 to 252 Donohoe was asked the following question and 
gave the following answer: 

"Q. Now taking into account these special factors you have 

just mentioned -- and I am not now talking about the cost of 

any of these items. I don't mean the cost of the plans or the 
cost of financing or the cost of excavation. -- But taking 

into account the fact of excavation, the fact of financing and 

the fact that plans were in existence to build the building, 

taking into account those factors; and also taking into ac- 

count all the other factors you mentioned previously in 
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answering the question when you gave the $25.33 square 

foot valuation; taking into account all of those factors; do 

you have an opinion as to the fair market value of this 

property on October 23, 1963? 

A. Yes, sir. 

MR. WISE: He gave that once before, if the Court please. 

THE COURT: I thought you gave the fair market value 

considering the highest and best use before? 

THE WITNESS: I did, Your Honor. 

THE COURT: Didn't that include these factors? 

THE WITNESS: No, sir.” 

At page 254 in answer to a question by the Court, Mr. Donohoe said 
that in giving his previous valuation figures of $459,250.00 he had not 
taken into account all of the factors such as plans, excavation and 
financing. The Court refused to allow him to answer the question (Tr. 
257) and further refused to allow counsel's question as to whether the 
answer to that question would have resulted in a different dollar figure 
from the answer to the earlier question (Tr. 258). 

Later, out of the presence of the jury, counsel made a proffer that 
if Donohoe had been allowed to answer the question asked at pages 251- 


252, that is, the question of his opinion of value taking into account all 


relevant factors including financing architect's plans and excavation, he 
would have said the value was $534,250 which is $29.46 a foot, taking 
into account the cost of excavation. (Tr. 385) ! 

The background for these questions is simply this. Both Govern- 
ment witnesses, Koones and Gogarty testified that in arriving at their 
value of $20 a square foot, they did not take into account excavation, 
architect's plans or financing (Tr. 90, 95, 108, 141). Counsel for the 
District of Columbia made it clear in pretrial discussions that he in- 
tended to object to the consideration of these factors. Both of defend- 
ant's appraisers stated that they thought the factors were relevant. In 
view of this situation, counsel for defendants in effect asked Donohoe 
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to make two appraisals, the first taking into account all factors except 
excavation, architect's plans and financing, the second taking into ac- 
count all factors. Donohoe's 25.33 a foot valuation (Tr. 254) was based 
solely on the general factors usually considered and did not take into 
consideration the special factors peculiar to this case. The question 
asked at pages 251-252 asked for Donohoe's opinion excluding these 
special factors and it was in effect this question which Koones and 
Gogarty, the Government's appraisers, were allowed to answer. They 
did not take into account these factors either. On the other hand, when 
Donohoe was then asked to give his opinion, in effect a second apprais- 
al, taking into account all of the factors, he was not allowed to answer 


the question.» His answer to that question which would have produced 


a figure of $3.46 a foot higher would have sharply spotlighted to the 
jury the differential in value resulting from considering these factors 
which the Government appraisers did not consider. Furthermore, de- 
fendants' appraiser Lee was later allowed to answer precisely the 
same question that Donohoe was not allowed to answer and gave a 
figure of $30 a foot (Tr. 321). 
It is apparent from the jury's verdict of $22.75 a foot in the face 

of the two Government appraisals at $20.67 a foot, the Donohoe apprais- 
al based upon limited factors of $26 a foot, and the Lee appraisal based 
upon all factors of $30 a foot that the jury gave no weight to Lee's 
testimony. The fact that Donohoe was not allowed to testify to his other 
value of $29.64 a foot with the result that there was a substantial dif- 
ference in value between Donohoe and Lee may well have been one of 
the reasons for the jury disregarding Lee's testimony. Furthermore, 
the jury was entitled to know the differential in value which an expert 
appraiser put upon these special factors, particularly since the Govern- 

ment did not take them into account and the defendants’ appraisers did. 


1/ 


~ In an off-record discussion in chambers counsel for defendants later 
asked the Court to reconsider the ruling so that both of Donohoe's ap- 
praisals would be in evidence, one based on general factors excluding 
special factors and the other based on all factors. This request was 
denied. 
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II. 


THE COURT ERRED IN REFUSING TO CHARGE THAT THE 
FACT AND COST AND VALUE OF SITE PREPARATION AND 
FINANCING COULD BE TAKEN INTO ACCOUNT BY THE 
JURY AS BEARING BOTH ON HIGHEST AND BEST USE AND 
FAIR MARKET VALUE OF THE LAND. 


The Court charged the jury that the fact of existence of site prepa- 
ration, plans and financing could be taken into account by the jury as 
bearing on highest and best use. (Tr. 451-452). The Court refused to 
charge that the cost and value of these items could be taken into ac- 
count and also refused to charge that these factors and their cost and 
value could be taken into account as bearing on fair market value of the 
land. (Defendants' requested instructions 1, 2, 3, 4, 5, 6). ‘This refusal 
to so charge was erroneous for the reasons previously stated to the 
Court and for the reasons set forth in the cases cited in defendants’ 
requested instructions. 

Furthermore, witness Hyman (Tr. 184-85), witness Donohoe (Tr. 
249) and witness Lee (Tr. 317-19) testified that these factors do affect 
value of land. Furthermore, counsel for defendants made proffer (Tr. 
385) that the appraisers were prepared to testify that these factors 
affect both highest and best use and fair market value. 


Il. 

THE COURT ERRED IN REFUSING TO ALLOW WITNESS 

LEE TO GIVE COMPARABLE SALES WHICH HE USED IN 

SUPPORT OF HIS EXPERT OPINION. 

Witness Lee testified (Tr. 329-333) that he used sales at 12th and 
M Streets, N.W. in support of his opinion, that they supported his judg- 
ment, but that he would have arrived at the same opinion without using 
these sales. The Court excluded them (Tr. 330) apparently because 
Lee said he would have arrived at the same opinion without using them. 
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Counsel for defendants (Tr. 332) indicated at a bench conference 
that these sales should be admitted to support the weight of Lee's testi- 
mony. It should be noted that both Koones (Tr. 70) and Gogerty (Tr. 
136) indicated that they had used other sales in other areas. 

In light of the fact that the jury very obviously paid no attention to 
Lee's testimony, counsel for defendants submit that the refusal to allow 
Lee to testify as to other sales supporting his opinion was seriously 
prejudicial to defendants' case. The sales in question were in a com- 
parable area, as Lee testified, which area was also showing the same 
uptrend which he testified he saw reflected in the Third and E area. 
The result of the Court's ruling was that Lee was left with only ten 
sales to support his opinion whereas in fact he had many other sales 
which helped to support his opinion. Any sales which an appraiser 
says are relevant sales which support his opinion should be allowed in 
evidence even if he would have arrived at the same opinion without 
those sales. That the jury plainly gave no weight whatsoever to Lee's 
testimony itself shows that defendants were prejudiced by this ruling. 

The sales in question which were referred to at pages 229-233 of 
the transcript and page 388 of the transcript are set forth in the 
schedule on the following pages: 
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IV. 


THE COURT ERRED IN REFUSING TO ALLOW EVIDENCE 
OF COST OF APARTMENT HOUSE GROUND PER APART- 
MENT HOUSE UNIT. 


Counsel for defendants asked witness Hyman what price he asa 
land builder and developer had paid for apartment house ground calcu- 


lated on a dollar per apartment unit basis (Tr. 188-89). The question 
was objected to and the objection was sustained. 

Counsel made a proffer (Tr. 384) that if allowed to answer the 
question he would have said he had paid $2,500 to $3,750 and that if this 
question had been answered counsel would have asked Mr. Donohoe if 
he used this method to check his appraisal. Donohoe would have said 
that he did and that his valuation of the ground checks out to $2,750 a 
unit which is in the lower range of what Mr. Hyman has paid. Further- 
more, Mr. Hyman would have testified that his purchase in the 
$2,500 to $3,000 range were in an area and time comparable to the sub- 
ject area and involved land with SP zoning. 

Since cost of ground per apartment unit is a significant factor in 
valuing land, since neither Government appraiser used this as a check 
on his method of appraisal and since Donohoe did use it as a check on 
his method of appraisal and since this check was consistent with 
Donohoe's appraisal it would have supported the inference that the 
Government's appraisal was too low. Defendants submit that the 
Court's ruling on this point was in error and that defendants were 
prejudiced by the ruling. 
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V. 


THE COURT ERRED IN REFUSING TO ALLOW INTO EVI- 
DENCE THREE SALES OCCURRING AFTER THE DECLARA- 
TION OF TAKING. 


Counsel made a proffer (Tr. 385-86) with respect to three sales in 
the area around 12th and Massachusetts Avenue, N.W. which occurred 
shortly after the declaration of taking. These sales were excluded by 
the Court for the reason (Tr. 387) that the Court felt that it was likely 
that these sales were affected by the highway which would be 9 blocks 
away. 

Counsel further requested the Court to charge the jury that sales 
of property after October 23, 1963, could be taken into account if the 
jury found that such sales were not affected by the condemnation of 
this property on October 23, 1963 (Requested Instruction no. 7). This 
request was denied by the Court. 

Counsel submits that the factual question of whether or not the 


sales were affected by the condemnation was an issue for the jury and 
that these three sales should have been admitted in evidence to be con- 
sidered by the jury to give such weight to them as the jury considered 
appropriate. 


VI. 


THE COURT ERRED IN REFUSING TO STRIKE THE TESTI- 
MONY OF KOONES AND GOGARTY. 


Counsel for defendants moved to strike the entire testimony of 
Koones and Gogarty on the ground that they had failed to take into ac- 
count relevant factors, specifically architect's plans and financing in 
arriving at their valuation; this motion was denied (Tr. 385). 
Koones made it clear (Tr. 91-93) that he took into account only 
comparable sales and the highest and best use of the property. He 
specifically testified that he did not take into account the architect's : 
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plans (Tr. 90) and that he did not take into account financing (Tr. 108). 
He further conceded (Tr. 96) that architect's plans were a relevant 
factor but that he did not take them into account. 

Gogarty specifically testified that he did not take into account the 
architect's plans or financing (Tr. 141) although he later admitted that 
the plans were a factor relevant to his opinion (Tr. 144). | 

Under these circumstances, both appraisers failed to take into 
account relevant factors, one of which relevant factors they themselves 
admitted was relevant, and defendants submit that their entire testi- 
mony should have been stricken and the jury instructed td disregard it. 


CONCLUSION 


For each of the foregoing reasons, counsel for defendants moves 
the Court to grant a new trial. 


Respectfully submitted, 


John J. Sexton 
Counsel for all defendants 


[Filed May 21, 1964] 


PLAINTIFF'S MEMORANDUM OF POINTS AND AUTHORITIES 
IN OPPOSITION TO DEFENDANTS' MOTION FOR NEW TRIAL 


Comes now the plaintiff, by its undersigned counsel of record, and 
in opposition to defendants motion for a new trial in the above-caption- 
ed case states as follows: | 

1. These defendants contend that this Court erred in refusing to 
allow defendants’ expert witness Donohoe to give his opinion of the fair 
market value of the property taking into account all factors which he 
considered relevant. | 

In order to justify the above contention the defendants have quoted 
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from certain parts of the transcript of testimony in this case concern- 
ing the witness Donohoe's testimony. (Pages 1 thru 3, Defendants’ 
Brief.) On page 4, defendants’ state that "At page 254 in answer toa 
question by the Court, Mr. Donohoe said that in giving his previous 
valuation figure of $459,250.00 he had not taken into account all the 
factors such as plans, excavation and financing. The Court refused to 
allow him to answer the question (Tr. 257) and further refused to allow 
counsel's question as to whether the answer to that question would have 
resulted in a different dollar figure from the answer to the earlier 
question (Tr. 258). (Emphasis supplied) What the defendants have not 
stated is that the Court stated to the witness Donohoe (Tr. 254): 

"THE COURT: Taking into consideration your complete in- 

vestigation, your inspection of the property, your checking 

of the records in the District of Columbia Recording Office, 

your talking with the buyers and sellers; and also taking into 

consideration the type of location and the type of building that 

could be erected on that piece of property, the usage to which 

it could be put; and taking into consideration the fact that 

plans had been drawn -- you had knowledge of the fact that 

plans had been drawa; you had examined them -- and taking 

into consideration your knowledge of the fact that several 

permits had been issued, permits for excavation and per- 

mits for building -- whatever permits there were -- and 

taking all those factors into consideration; wasn't your 

estimate based upon all those factors in this figure of 

$459,250.00? 

THE WITNESS: No, Your Honor. 

THE COURT: Well, I think it should have been. I had as- 

sumed that it was. We don't want this testimony going in 

piecemeal. I thought this was the final figure of his evalua- 

tion and now we are coming to another figure, counsel, of an 

additional amount. I think the original question should have 

contemplated all the factors involved in determining fair 
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market value when the original question was asked." a+ * 
and again at Tr. 256 the Court said to the witness: 
"I thought you included all the factors and I thought this 
witness had considered all the factors. 
Didn't you understand you were giving a final figure as 
to the fair market value of this property when you testi- 
fied this morning? * * *"' 
and at Tr. 257, the Court still questioning the witness Donohoe, 
stated: 
"Didn't you consider all the factors, including highest and 
best use, when you gave your conclusion as to the fair mar- 
ket value this morning of $459,250.00, except this excava- 
tion figure? 
THE WITNESS: I did not take into consideration the excava- 


tion or anything else -- 
THE COURT: No, I have got excavation excepted from it. 


I said other than excavation did you not consider all the 

other factors involved in highest and best use? 

THE WITNESS: As generally referred to; yes. 

THE COURT: Well then I will sustain the objection." 

(Emphasis supplied) | 

From the foregoing it will be seen that the Court gave this witness 
every opportunity to explain his position and was satisfied that the 
witness had considered all factors involved in the highest and best use 
of the subject property and properly sustained plaintiff's objection be- 
cause the question asked by defendants was repetitive and redundant 
and had already been answered by the witness in the initial stage of his 
testimony. 

It is true, as stated by the defendants on page 4 of their brief, that 
a proffer was made out of the presence of the jury as to what the wit- 
ness Donohoe would have testified to had he been permitted to answer 
the questions put by defendants. This proffer was not proper however, 


26 


because it was not made while the witness Donohoe was on the witness 
stand but was made after the defendants had rested their case. 

2. Defendants also allege that the Court erred in refusing to 
charge that the fact and cost and value of site preparation and financing 
could be taken into account by the jury as bearing both on highest and 
best use and fair market value of the land. 

It is respectfully submitted that the Court charged the jury proper- 
ly in this case by refusing to permit them to take into consideration the 
actual cost in dollars and cents to the defendants of the architectural 
plans and the cost of financing and therefore, committed no error. 

The Court charged the jury, inter alia, starting at Tr. 451: 

"There have been received into evidence in this case, gentle- 

men, certain architectural plans and certain testimony about 

financial arrangements and building permits. The Court ad- 

mitted these items of evidence solely to assist you in de- 

ciding the question of fact, what was the highest and best 

use of this property on the date of taking as it would appear 

to an ordinary prudent purchaser. The extent that the existence 

of such plans, financial arrangements and permits would 

affect the price which such purchaser would be willing to 

pay for the property in question, in view of an anticipated 

higher use of the property, you may consider them as 

bearing upon the fair market value. 

"However, you may not considerin any way the cost of 

such financial arrangements for architectural plans or 

building permits to the present owners, and the owners 


are not entitled to compensation for any losses due to 
expenditures made for a business venture which was 


frustrated by the condemnation proceeding."’ (Emphasis 
supplied) 
The cases set forth in the plaintiff's memorandum brief filed with the 
Court on April 23, 1964 sustain the Court's ruling that the "frustra- 
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tion of the owners’ plans or business losses are not compensable", 

See United States v. Grand River Dam Authority, 363 U.S. 229, (1960); 
Mitchell, et al v. United States, 267 U.S. 341 (1925); Omnia Commercial] 
Co. v. United States, 261 U.S. 502 (1923); Bothwell, et al v. United 
States, 254 U.S. 231 (1920); United States, ex rel T.V.A. ¥. Powelson, 
319 U.S. 266 (1943); United States v. Honolulu Plantation Co., 182 F.2d 
172 (C.A, 9, 1950), cert. den. 340 U.S. 820; Winn v. uted States, 272 
F.2d 282 (C.A, 1959). 

3. Defendants further complain that the Court erred in refusing 
to allow the witness Lee to give comparable sales which he used in 
support of his expert opinion. 

While these defendants admit that the witness Lee stated that while 
he used certain sales at 12th and M Streets, N.W., in support of his 
Opinion, that he would have arrived at the same opinion without using 
these sales, they nevertheless have the temerity to allege that the 
Court committed error in excluding them on the basis of this witness' 
own testimony. That the Court committed no error in this respect is 


manifest in the testimony given by the witness Lee starting at Tr. 329. 
"Q. Now, Mr. Lee, did you give consideration to sales in 
other areas not within two or three blocks of the subject 
property? 
A. Yes, sir. I checked the market to see what had occurred 
in the area around 11th, 12th and 13th Street, which had the 


same zoning. 

MR. WISE: I will object to this at this time. 

THE COURT: Does this come to the issue we were talking 
about, which we were discussing, Mr. Sexton? 
MR. SEXTON: No, Your Honor, this is similar to Mr. 
Donohoe's testimony yesterday about sales around 12th 
and M, 12th and Massachusetts. 
THE COURT: Sales prior to the time of taking? 

MR. SEXTON: Yes. 
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MR. WISE: I am going to object, being too remote from 
the subject property, if the Court please. 
THE COURT: Was it necessary for you to consider these 


sales in order for you to arrive at this evaluation which you 
have given? 

THE WITNESS: Your Honor, I was doing that to check my 
judgment. 

THE COURT: Was it necessary? 

THE WITNESS: It was, yes, sir. 

THE COURT: Would you have arrived at a different computation? 
THE WITNESS: I was checking my judgment. I think I would 
have had the same answer. 

THE COURT: Well, then, I will sustain the objection."’ 
(Emphasis supplied) 


Defendants allege that because the Court excluded Mr. Lee's testi- 
mony in this respect "that the jury plainly gave no weight whatsoever 
to Lee's testimony itself shows that defendants were prejudiced by 


this ruling."" (Emphasis supplied) This was the defendants’ own wit- 
ness whose veracity and truthfulness were vouched for by them and 
when such witness was placed on the stand these defendants were bound 
by his testimony and they cannot now be heard to complain that because 
they may have been prejudiced by words which fell from the lips of 
their own witness, that this Court committed prejudicial error. This 
contention is ridiculous on its face. If the jury gave no consideration 
to Mr. Lee's testimony it is clear that neither the Court nor the plain- 
tiff could control this. 

4. Defendants further complain that the Court erred in refusing 
to allow evidence of cost of apartment house ground per apartment 
house unit. 

At. Tr. 188 question was asked by the defendants of the witness 
David J. Hyman: 

"Q. What have you paid on a per unit basis for apartment 
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house land as to zoning areas in the District of Columbia? 


MR. WISE: Object as being irrelevant and immaterial, 

if the Court please. 

THE COURT: I sustain the objection." (Emphasis supplied) 

It is submitted that the Court's ruling in this respect is clearly not 
erroneous. The ruling was proper as the question was not related in 
particular to the subject property but to "apartment house land as to 
zoning areas in the District of Columbia". 

It is true that counsel for the defendants made a proffer as to 
what this witness would answer, had the plaintiff's objection to the 
question not been sustained, but it is submitted that such proffer was 
not made while the witness was on the stand and was, to sey the least, 
untimely. 

5. Defendants allege further that this Court erred in refusing to 
allow into evidence three sales occurring after the Declaration of 
Taking. 

It is respectfully submitted that the Court's ruling in this respect 
was entirely proper, after the Court had made a finding, as it did, that 
these sales made after the date of taking could be affected by the pro- 
posed highway which would be only nine blocks away. 

6. The defendants finally allege that this Court erred in refusing 
to strike the testimony of the plaintiff's witnesses Koones and Gogarty. 

It is respectfully submitted that the Court's refusal to ‘strike the 
testimony of these highly qualified appraisers was entirely proper; 
that they testified as to their opinions of the fair market value of the 
land involved in the taking and they gave their reasons upon which 
such conclusions were based, Stating, inter alia, that they considered 
sales of similarily zoned property in the area of the taking and the 
highest and best use for this property. On instructions from the 
Court these appraisers added to their final evaluations the cost of de- 
molishing the buildings and excavating the land, which siguree had 
been furnished to them by the defendants. 
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CONCLUSION 


It is respectfully submitted that the defendants’ motion for a new 
trial should be denied. 


Chester H. Gray 
Corporation Counsel, D.C. 


John A. Earnest 
Assistant Corporation Counsel, D.C. 


Robert D. Wise 
Assistant Corporation Counsel, D.C. 


[Filed May 27, 1964] 


REPLY MEMORANDUM BY DEFENDANTS _ 
TO PLAINTIFF'S MEMORANDUM IN OPPOSITION TO 
DEFENDANTS' MOTION FOR NEW TRIAL 


1, The Question to Donohoe 

A reading of the transcript from pages 227-228 and 247-257 
makes it crystal clear that the facts are precisely as stated in the 
defendants' motion for new trial, that is: 

a. Donohoe was asked for his opinion of value taking into 
account solely certain specified factors (Tr. 227 -228) and gave an 
opinion of $25.33 a foot. 

b. Thereafter, counsel for defendants asked Donohoe whether 
there were other factors not previously taken in account by him 
which he as an appraiser considered relevant to value (Tr. 247 -48) .— 1 

c. Counsel for defendants referred to these additional fac- 
tors which Donohoe had mentioned as "special factors" (Tr. 250-251). 

d. At pages 251-252 counsel asked the broader question, 
taking into account all factors, do you have an opinion on value? 


Be enna ae | 

1 "Q. Now, Mr. Donohoe, I asked you earlier for your opinion on the 
value of the property, and I limited my question to your opinion based 
upon consideration of certain specified factors. A. Yes. 


Q. I would now like to ask you are there other factors which were not 
included in my previous question -- A. Yes, sir. 


Q Well, let me finish the question, please. Are there other factors 
which were not included in my previous question which you as an ap- 
praiser consider to be factors which should be taken into account in 
determining the highest and best use of the property? A. Yes, sir... 
(Tr. 247-248) 


The witness went on at pages 248-249 to list excavation, financing and 
architect's plans as these factors. 
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e. It is perfectly clear from reading the transcript from 
pages 251 through 257 that Donohoe's answer to the question asked at 
pages 227-228 excluded the facts of financing, excavation and archi- 
tect's plans, and his answer to the question sought to be asked at 
pages 251-252 included those factors and would have resulted ina 
different valuation figure. 

f. Mr. Donohoe's answer "as generally referred to, yes" at 
Tr. 257 which is quoted on page 3 of the Government's memorandum, 
says simply that Mr. Donohoe in his answer to the initial question had 
taken into account the factors that are generally considered in arriving 
at value, not including the special factors here present of financing, 
architect's plans and excavation, and that his answer to the later ques- 
tion would have taken those factors into account. 

g. Counsel for defendants sought (Tr. 258) to clarify the rec- 
ord, if clarification was needed, by asking Donohoe if his answer to the 
question asked at Tr. 251-252 would have been the same as his answer 
to the question asked at Tr. 227-228. Government counsel objected and 
the Court sustained the objection (Tr. 258): 

"THE COURT: Counsel, I suggest you do not go into this 

after the Court has ruled. You are now going squarely 

against the ruling of the Court. 

MR. SEXTON: May we approach the bench, Your Honor? 

THE COURT: No, sir, not on this proposition, I have 

ruled. 

MR, SEXTON: I simply want to make the record clear. 

THE COURT: The record is clear. You have made your 

objection and the record will stand with your objection. 

MR. SEXTON: Thank you." 

Since the efforts by counsel for defendants to clarify the record, if 
clarification was necessary, was prevented by an objection by Govern- 


ment counsel, counsel for defendants consider it inappropriate for 
Government counsel to now attempt to create an ambiguity in the rec- 
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ord which is not there simply by carving five words out of context. 

Any possible ambiguity in the record was removed in two other 
places. First, counsel for defendants made a proffer that if Mr. 
Donohoe had been allowed to answer the question asked at pages 251- 
252 (that is, the question of his opinion of value taking into account all 
relevant factors), he would have said the value was $534,250, which is 
$29.46 a foot (Tr. 385). 2 | 

Finally, the morning after Mr. Donohoe's appearance on the wit- 
ness stand, in a conference with the Court and Government counsel in 
chambers, which was not reported (this conference is referred to in 
footnote 1 on page 5 of the defendants’ motion for new trial), counsel 
for defendants asked the Court to reconsider the Court's ruling on the 
Donohoe question. The matter was explained in great detail by counsel 
for defendants as it has been explained in the defendants" motion for 
new trial. Government counsel at that time made no such contention 
as the Government is now making in its motion. It was at that time 
clearly understood that two different questions had been asked 
Donohoe. ; 


2/ It is factually incorrect for the Government to say (Memo, page 3) that 
this proffer was not proper because it was made "after the defendants 
had rested their case’. (Emphasis supplied by the Government.) In 
the first place, nowhere in the record do the magic words "the defend- 
ants rest" ever appear. In effect, the defendants rested at Tr. 388 
when counsel for defendants completed his proffer and Government 
counsel then went on to ask questions about the instructions of the 
Court. In the second place, the proffers which were made at Tr. 382 
through 388 were prefaced by the following initial sentence by counsel 
for defendants (Tr. 382): 


"MR, SEXTON: That concludes my testimony, except for 
the proffers I want to make out of the presence of the jury. 


THE COURT: You can make your proffers now. Go ahead. 
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The fact, cost and value of special factors as bear- 
ing on value of land. 

The cases cited by plaintiff are irrelevant. Defendant did not dis- 
pute that they are not entitled to compensation for losses due to ex- 
penditures made for a business venture which was frustrated by the 
condemnation proceeding. Defendants’ point is that the fact of cost and 
value of site preparation, financing, excavation and architect's plans 
should be taken into account as bearing not merely on the highest and 
best use of the land, but also on the value of the land. 


3. The Lee Comparable Sales at 12th and M 

The Government's memorandum simply repeats the basis of the 
Court's ruling which was that Mr. Lee would have arrived at the 
same opinion without considering the comparable sales at 12th and M 
Streets. The point made by defendants was and is that the jury was 
entitled to hear all of the comparable sales which supported Mr. Lee's 
opinion. 

An experienced appraiser can arrive at an opinion of value without 
taking into account any specific sales because of his general knowledge 
of the area. An appraiser who did that should not be prevented from 
being allowed to testify to all of the sales which are relevant and which 
support his opinion of value. 

The comparable sales at 12th and M were particularly important 
because the basic thrust of Mr. Lee's testimony was that the area in 
question at Third and E was a rising market and prices were sharply 
going up, and that this area was very similar to 12th and M Streets. 
Mr. Lee's comparable sales in the Third and E area did not get up to 
the $30 figure which he gave as his opinion of value. An analysis of 
the sales at 12th and M shows a pattern somewhat similar to the 
pattern of Third and E with sharply increasing prices coming to prices 
of $26.86 and $31.12 per foot in 1963. 


An appraiser’s opinion does not exist ina vacuum. An appraiser 
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is entitled to illustrate his opinion with sales which support his 
opinion. For example, Mr. Lee was entitled to point, as support for 
his opinion, to the sale on April 26, 1963 at $31.12 a foot in Square 
243 based upon his testimony that the two areas were comparable and 
that the uptrend of the two areas was similar. 


4. Hyman Testimony as to Cost of Land 
When Mr. Hyman was asked about cost of land: 


"Is one of the factors that you take into account the cost 

of the land in relation to the number of units which are 

being built on it?” (Tr. 187) 
He answered: 

"Yes. The cost per unit is an important factor." 

(fr. 188) 

He was then asked a question which appears in the Transcript as 
follows: | 

"Q. What have you paid on a per unit basis for apart- 

ment house land as to-’ zoning areas in the District 

of Columbia?" (Tr. 188) 
This was objected to and sustained. Counsel for defendants indicated at 
the bench (Tr. 189) that he was trying to establish the cost of land per 
apartment unit which could be used as a double check against what the 
appraiser stated when he gave his opinion on value (Tr. 189). This was 
further connected up later (Tr. 384) directly with Donohoe's testimony 
to the effect that Donohoe would have testified that he had used this 
method of double checking his opinion and that his testimony corre- 
lated with that of Hyman, and that Hyman was testifying as to costs in 
similar areas similarly zoned. 


Respectfully submitted, 


John J. Sexton 
Counsel for all defendants 


3/The words which appear "as to" were actually in"SP". 


[Filed Jul 21, 1964] 
ORDER 


For the reasons et forth in the memorandum filed by the Court 
today, it is by the Court this 21st day of July, 1964, 

ORDERED That the motion of defendants for a new trial shall be 
and the same is hereby denied. 


Luther W. Youngdahl 
Judge 


[Filed Jul 21, 1964] 


MEMORANDUM 


Defendants’ motion for a new trial came on to be heard before this 
Court on June 1, 1964. Upon the arguments of counsel and the mem- 
oranda submitted in support thereof, the Court has concluded that the 
motion should be denied. 

This is a condemnation case in which the jury awarded defendants 
$412,457.50 as just compensation for a parcel of land condemned by the 
District of Columbia for use as part of the anticipated inner loop free- 
way, a major highway which will encircle the inner portion of Washing- 
ton, D.C. The sole issue was just compensation for the land taken. 

The land was vacant at the time of the declaration of taking. Defend- 
ants had themselves demolished all existing structures, and had also 
begun excavations for a combination apartment house-office building 
which they planned to erect on the land. The Court instructed the jury 
that the cost of such demolition and excavation, amounting to $12,000, 
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should be added to the jury's determination of the property's fair mar- 
ket value, since such changes in the land were similar to permanent 
improvements which a willing purchaser would take into account in de- 
ciding how much he would pay to a willing seller. With this figure 
included in the valuations of the expert appraisers, the various total 
estimates of fair market value on the date of taking were as follows: 
for the District of Columbia, two appraisers agreed that the fair mar- 
ket value was $374,600; for defendants, one appraiser said the fair 
market value was $459,250; another said the fair market value was 
$543,900. The Court observed that this jury was a particularly at- 
tentive jury, paying close attention to the entire trial. The jury had 

a full transcript of the evidence to assist its deliberations. Its award 
is an eminently fair one. This conclusion is supported by the fact 

that after its deliberations had begun, the jury, in the presence of the 
marshal, requested and made a careful second view of the property. 
The jury verdict should therefore not be set aside unless there was 
some error of law which might have materially affected the verdict. 
The Court has concluded that there was none. 

1. Defendants contend that the Court erred in refusing to charge 
the jury that the fact and cost and value of certain architectural plans, 
building permits and financial arrangements which defendants had ob- 
tained for their proposed new structure could be taken into account by 
the jury as bearing upon the fair market value of the land. | 


The Court instructed the Jury as follows: 

* * * [J Just compensation includes all elements of value 
that inhere in the property, although it does not exceed mar- 
ket value fairly determined. The sum required to be ' paid 
the owner does not depend upon the uses to which he has 
devoted his land but rather is to be arrived at upon just 
consideration of all the uses for which it is suitable. 


If the whole or any part of said land is peculiarly | 
adapted by its location, surroundings, natural advantages, 
or intrinsic character, to some particular use or uses 
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which give it a higher market value than it would other- 
wise have, the circumstance or circumstances which 
make up such peculiar adaptability for such particular 
use or uses shall be considered, and the amount awarded 
as compensation for the land should be based upon its 
present fair market value in view of the most valuable 
use or uses for which it is shown to be adapted. 


However, the jury should not attempt to appraise the 
value of the property by its adaptability or availability for 
remote or conjectural future uses. The adaptability has 
to be one which is reasonably likely in the near future, 
and the speculative value of the land for remote prospec- 
tive use cannot be considered by you. 


The owners are entitled to just compensation for the 
value of their land for the reasonably highest and best use 
of that land, but such highest and best use is considered to 
the full extent that the prospect of demand for such use 
affects the market value while the property is privately 


held. The element of higher use can only be considered 
in terms of the extent to which the possible higher use 
would have affected the price which a willing buyer would 
have offered for the property just prior to the taking. 
Therefore, in considering highest and best use you should 
consider not only uses theoretically possible under the 
zoning regulations, but also all facts bearing on whether 
or not a particular use was practical and feasible as of 
[the date of taking]. 


In other words, in considering the available uses to 
which the property might be adapted or -levoted, or the 
highest and best use, the question is what an ordinary 
prudent purchaser would do, not what the landowners 
claim they would do. The fair market value is thus to 
be determined for the property as it was on the date of 
taking, and not as though already devoted or adapted to 
any prospective higher or better use. Such prospective 
higher or better use is relevant only to the extent that 
it would reasonably be considered by a prudent purchaser 
on the date of taking. 
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There have been received into evidence in this case 
certain architectural plans, and certain testimony about 
financial arrangements and building permits. The Court 
admitted these items of evidence solely to assist you in 
deciding the question of what was the highest and best 
use of this property on the date of taking as it would: 
appear to an ordinary prudent purchaser. 


To the extent that the existence of such plans, 
financial arrangements, and permits would affect the 
price which such purchaser would be willing to pay for 
the property in question, in view of an anticipated higher 
use of the property, you may consider them as bearing 
upon the fair market value. 


However, you may not consider in any way the cost 
of such financial arrangements or architectural plans or 
building permits to the present owners, and the owners are 
not entitled to compensation for any losses due to expendi- 
tures made for a business venture which was frustrated 
by the condemnation proceeding. 


It is not proper for you to consider what the value 
of the land would be if this or that improvement were 
placed upon it; nor can you consider the intention of the 
owners to make improvements, because fair market ' 
value must be established as the land would appear to 
an ordinary prudent purchaser on the date of taking. | 


There was an important difference in the opinions of: the experts 
as to the highest and best use of the land taken. The experts for the 
District of Columbia believed such use was as a site for an apartment 
house; the éxperts for the property owners believed such use was as 
a site for an apartment house with some office space in addition. In 
order to support defendants' contentions as to the highest and best use 
of the land in the reasonably near future (and therefore the fair market 
value to a prospective purchaser), defendants were permitted to intro- 
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duce testimony as to the existence of the financial arrangements, build- 
ing permits, and architectural plans, but testimony as to the cost of 
these development activities was excluded because these arrangements, 
permits and plans were not part of the property taken by the District 

of Columbia and were therefore a noncompensable, consequential loss 
to the property owners. This ruling and the above-quoted instruction 
to the jury follow the appropriate case law. United States v. Grand 
River Dam Authority, 363 U.S. 229, 236 (1960); Mitchell, et al v. United 
States, 267 U.S. 341, 344 (1925); Omnia Commercial Co. v. United 
States, 261 U.S. 502, 513 (1923); Bothwell, et al v. United States, 254 
U.S. 231 (1920); United States v. 25.406 Acres of Land, 172 F.2d 990, 
992 (4th Cir. 1949) (evidence of the existence of plans, financial ar- 
rangements, construction contracts admitted to show that projected 
highest and best use was not for '"'a vague hypothetical project" but was 
rather "'a project which * * * was definitely in the process of achieve- 
ment"); Ellis v. Ohio Turnpike Comm'n, 124 N.E. 2d 424 (Ct. App. Ohio 
1955), appeal dismissed and cert. denied, 352 U.S. 806 (1956); Brighton 


Plaza, Inc. v. State, 224 N.Y.S.2d 411 (1961). But see In Re Site for 
City Aided Low Rent Housing Project, 89 N.Y.S. 2d 855, 858, 197 Misc. 
70 (Sup. Ct. Bronx County 1949). 

2. Defendants contend that the Court erred in refusing to allow 
one of defendants’ expert witnesses to give his opinion of the fair mar- 
ket value of the property, taking into account the "special" factors of 


the existence of the financial arrangements, building permits, and 
architectural plans. However, when the witness Donohoe gave his 
estimate of the fair market value (Tr. 228), he based it upon the fac- 
tors which he himself had previously mentioned, which included a dis- 
cussion of the highest and best use of the property as an apartment 
house with some office space. (Tr. 225-227) These factors were 
clearly implied in the question put to the witness by defendants’ 
counsel when he listed ''knowledge of the area” and "permissible uses 
of the property under the applicable zoning regulations" as factors the 
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witness was to consider, among others. (Tr. 227.) When counsel 

later attempted to ask the witness whether his estimate of value would 
be different if he considered "other factors which were not included" 
in the earlier question (Tr. 248), the witness stated clearly that these 
“other factors" of excavation, financing, and planning were related to 
highest and best use of the land (Tr. 249) and had no value in them- 
selves apart from the land (Tr. 250). L Under questioning from the 
Court the witness said that it was correct to say that he had previously 
given a valuation "based upon comparable sales, plus highest and best 
use to which this property could be put." (Tr. 254.) And later the 
witness told the Court that he had considered "all the other factors 
involved in highest and best use" "as generally referred to" (Tr. 257) 
when he gave his valuation. It was therefore proper for the Court to 
sustain the objection of the District of Columbia to a second and higher 
valuation from the expert witness considering certain "additional" 
factors which the Court believes were and should have been fully con- 
sidered in reaching the first valuation. It would have confused the jury 
if the Court had permitted a second valuation. 

3. Defendants contend that the Court erred in excluding evidence 
of certain sales which defendants’ second expert wanted to'use to 
"check" his "judgment" on valuation. (Tr. 330.) The sales were in 
the area of 12th andM Streets, N.W. -- approximately nine blocks north 
and eight blocks west of the condemned property, which was at 3rd and 
E Streets, N.W. There was thus a factor of remoteness in distance 
which the Court was required to consider, since substantial differences 
in comparability can exist within the comparatively large distance (in 
dense urban areas) encompassed by these city blocks. Therefore, 


1/ 


— The existence of excavation, of course, was so clearly set forth as a 
factor in counsel's earlier question as not to be Open to question, since 
he asked the witness to base his valuation upon "inspection. of the site." 
(Tr. 227.) The Court nevertheless permitted the witness to increase 
his valuation by $12,000, the cost of the demolition and excavation. 

(Tr. 255.) 
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when the witness told the Court that he thought his valuation would have 
been the same even without relying upon these particular sales (Tr. 
330), and when it appeared to the Court that the witness had amply 
supported his valuation with other, nearer sales, it was properly within 
the Court's discretion to exclude the proferred sales. Indeed, the 
Court had permitted the previous expert for defendants to testify to 
sales in the same area and in one area even more remote in distance 
after that expert had given the Court concrete reasons for consulting 
sales in such areas, particularly comparability of the size of the lots 
involved. By contrast, the second appraiser did not have to consult 
sales in the remote area, and there was thus no countervailing need 
for the testimony which might have overcome the factor of remoteness 
in distance. The admissibility of evidence of the kind at issue here re- 
quires some balancing by the Court when there is a factor of remote- 
ness of distance. The Court in this case merely ruled that the factor 
of such remoteness was overcome in the instance of the first 
appraiser by other important factors supporting admissibility, while 
the factor of remoteness in distance was not overcome by any such 
factors in the instance of the second appraiser. (See Tr. 461-462.) 

4. Defendants contend that the Court erred in sustaining an ob- 
jection to the following question propounded by counsel for defendants 
to one of the witnesses who had an interest in the property taken: 
"What have you paid on a per unit basis for apartment house land as 
to zoning areas in the District of Columbia?" (Tr. 188.) The Court 
sustained the objection to this question, made by the District of Co- 
lumbia, for two reasons. First, "apartment house land * * * in the 


District of Columbia" is much too vague a reference for any appro- 
priate comparability; such land varies enormously in value from area 
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to area. 2/ Second, since this witness had already volunteered the in- 
formation that 167 apartment units had been planned for the projected 
building (Tr. 183), the Court concluded that this line of questioning 
might unintentionally lead to testimony in which the witness would 
attempt to erect the planned building, and project hypothetical income 
and hypothetical expenses in order to capitalize the planned apart- 
ment-office building on a per ‘unit basis. Ata pretrial conference, 
defendants had agreed that this approach to value would not be used. 
The Court therefore properly exercised its discretion in sustaining 
the objection to the question. | 

5. Defendants contend that the Court erred in excluding testi- 
mony of three sales which occurred shortly after the declaration of 
taking in the area around 12th and Massachusetts Avenue, N.W. Gen- 
erally, sales made after the date of taking are inadmissible because 
such sales might have been affected by the taking itself, and would thus 
be inadmissible since fair market value must be established without 
any reference to the condemnation proceedings. Shoemaker v. United 
States, 147 U.S, 282, 303 (1893); International Paper Co. v.: United 
States, 227 F.2d 201, 209 (5th Cir. 1955). Any such testimony is 
“peculiarly a matter for the discretion of the trial court." Jayson v. 


2/ Counsel for defendants contends that the transcript is in error, and 
that the question was actually phrased not in terms of "apartment 
house land as to zoning areas in the District of Columbia," but rather 
"apartment house land [in] SP zoning areas in the District of Colum- 
bia."" However, the Court recalls hearing the question the way the 
transcript states it. And when counsel immediately came to the bench 
to explain what he was getting at, he stated: "All Iam trying to estab- 
lish is the range of prices per apartment unit that is within the range 
of feasibility in the District and which I would then intend to use later 
as a double check against what the appraiser states when he comes in 
with his value as to that." (Tr. 189). At the bench conference there 
was thus no limitation of the proffer to land in "SP zoning areas" 
(which is the zoning of the condemned land). The accuracy of the re- 
porter's notes is therefore corroborated. 
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United States, 294 F.2d 808,810 (5th Cir. 1961). In the present case, 
the Court exercised its discretion because the area of 12th and 
Massachusetts Avenue, N.W. is about nine blocks from the proposed 
inner loop freeway, which is a major highway planned to pass through 
the "center core" of the city. The testimony revealed that both the 
property that was taken by the District in these proceedings and the 
property at 12th and Massachusetts Avenue are in this center core of 
the city. Both areas are extremely likely to be substantially affected 
by this highway, and were thus likely to have had values affectedafter 
the date of taking by the taking itself. In any event, assuming arguendo 
that some sales after the date of taking might be admissible in some 
situations, see United States v. 63.04 Acres of Land, 245 F.2d 140, 
144-45 (2d Cir. 1957), there was enough risk in this particular instance 
that any subsequent sales in this general area were affected by the 
taking to justify the Court in exercising its discretion by excluding 
testimony of any such later sales. (See Tr. 387.) 3, 

5. Defendants contend that the Court erred in refusing to strike 
the entire testimony of the two appraisers for the District of Columbia 
because the two appraisers "failed to take into account relevant fac- 
tors, specifically architect's plans and financing, inarriving at their 
valuation.” (Tr. 385.) Defendants had the right, which they exercised 
extensively, to cross-examine plaintiff's two experts on this and other 


subjects. Any factors which the experts allegedly failed to consider 
were a matter for impeachment and argument; and any such impeach- 


3/ 


There is nothing inconsistent in the Court's determination on this 
point that the two areas are near enough to both be influenced by the 
proposed inner loop freeway (one by direct condemnation proceedings 
and the other by simply being nine blocks from the freeway), while at 
the same time determining in point (3) above that the two areas were 
remote in distance. Point (3) dealt with sales prior to the announce- 
ment of the freeway. It was the announcement of the freeway which 
made areas which had previously been remote from each other sud- 
denly become closely related. 
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ment was properly considered by the jury in determining what weight, 
if any, to give to the opinion of the experts. The jury was told that it 
could give any opinion of an expert such weight as it deemed it was 
entitled to receive, whether great or slight, and that it could reject 
such opinion completely if in the jury's judgment the reasons given for 
it were unsound. Clearly, the testimony of the two appraisers for the 
District of Columbia should not have been excluded in its entirety, as 
defendants contend. | 

For the reasons set forth above, the motion of defendants for a 
new trial will be denied. , 


Luther W. Youngdahl 
Judge 
July 21, 1964 


ORDER RATIFYING AND CONFIRMING VERDICT | 
OF THE JURY AS TO LOTS 813, 814, 815, 816, 817, and 837 
IN SQUARE 568 


EO OO 


It appearing to the Court that it has heretofore, on July'21, 1964, 
denied the motion of the defendants for a new trial, it is, this 23 day 
of July, 1964, 

ORDERED: That the award of the jury dated May 4, 1964, as to 
Lots 813, 814, 815, 816, 817, and 837, all in Square 568 shall be, and 
the same is, hereby ratified and confirmed. | 


Luther W. Youngdahl 
United States District Judge 


NOTICE OF APPEAL 


Defendants, Lee G. Rubenstein, A. A. Puglisi, and D. F. Antonelli, 
Jr., hereby appeal to the United States Court of Appeal for the District 
of Columbia Circuit from the order of the District Court filed July 23, 


1964 ratifying and confirming the verdict of jury as to lots 813, 814, 
815, 816, 817 and 837 in Square 568. 


Respectfully submitted, 


John J. Sexton 
Counsel for Defendants 
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PROCEEDINGS 

(The following proceedings were had outside the presence of the 
jury:) 

* KKK 

HE COURT: Wouldn't it solve the issue, Mr. Sexton, if the Court 
agreed to submit to the jury, and your appraisers could take into con- 
sideration in determining their valuations, the fact that the excavation 
had been done, the demolition had been done, and leave it to the jury, 
tell the jury that they can take those factors into consideration in deter- 
mining the value of the property? 

MR. SEXTON: You mean as distinguished from a separate deter- 
mination of the costs of excavation and the cost of demolition? 

THE COURT: That they can take those two factors into considera- 
tion in determining the value of the property. Assuming arguendo that 
those things hadn't been done, the appraisers would have a certain value 
of the property. In addition to that, they can take into consideration in 
determining value the fact that excavation had been done, and demoli- 
tion had been accomplished, wouldn't that accomplish the same purpose ‘ ? 

MR. SEXTON: I do think the excavation is ina cl different 
category, Your Honor, from all the other factors. 

THE COURT: I mean that they can add that to the appraisals of 
the value of the property. 

MR. SEXTON: Yes, they could, but in this case the District issued 


excavation permit and our people went ahead and excavated on that basis. 
THE COURT: Why wouldn't that protect your people if I charge the 
jury that they can take that factor into consideration in determining 
value? 
MR. SEXTON: I think that would be satisfactory. May I ask this, 
Your Honor: Does this also take into consideration a ruling that the 


appraisers can take into account to determine value, not only excavation 
and raising, but also the fact of the architect's expenses, the fact of the 
architect's plans, and the fact of the financing of the first mortgage 
commitment had been obtained? 
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THE COURT: I think they can take into consideration in determin- 
ing the highest and best use the fact that plans had been made but not 
actually in adding to the value of the architectural fees. 

MR. SEXTON: That is what Iam saying, yes. 

THE COURT: They can take into consideration not the fact that the 
fees were paid in adding to the value, but they can take into considera- 
tion in determining highest and best use the fact that these plans had 
been made and the architectural fees had been paid. 

MR. SEXTON: And similarly, Iam assuming now the appraiser is 
going to say he considers this a material factor -- 

THE COURT: Yes, in the highest and best use. It dovetails right - 
into this issue of highest and best use. I think it is perfectly proper for 
the appraiser to consider those factors in determining highest and best 
use. 

MR. SEXTON: Including financing? 

THE COURT: The fact that those arrangements had already been 
made, it dovetails right into this question of highest and best use. I 
think that is the best way to resolve it. 

* kK OK 

MR. SEXTON: Your Honor, excuse me. May J ask one question? 
I am not sure that I fully understand Your Honor. I understood earlier 
that you had ‘said that the appraisers could not take the value of the 
plans and the value of the financing as such into account but that they 
could take those factors into account, the existence of the plans, the 
existence of the financing, in testifying to what was the highest and best 
use of the land, and what was the value of the land. 

Now the last time Your Honor made the statement you just referred 
to highest and best use. 

THE COURT: Naturally it goes to the value of the land, of course, 


and as well as demolition and excavation goes to the value since a buyer 
would pay more for a site that had been excavated than one that had not. 

MR. SEXTON: Similarly a buyer would pay more for land as to 
which financing had been arranged. 
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THE COURT: No, the financing is a little different factor. He may 
have to indulge in other financing himself. He couldn't rely uponfinanc- 
ing that somebody else had. 

MR. SEXTON: Granted. But suppose, for example, suppose that an 
appraiser said based on his experience that a piece of land to which 
financing had been arranged was worth more than a comparable piece of 
land as to which financing had not been arranged. | 

THE COURT: Why would it be worth more? 

MR. SEXTON: Because of the fact that you knew from the time the 
financing had been arranged that financing could be arranged. 

THE COURT: A bank might give financing to a certain type of in- 
dividual and might not give financing to other types of individuals. It 
would be a different proposition entirely on the financing. I think you 
get into another factor there. The excavation and the demolition is a 
different thing. That actually adds to the value of the property because 
the one who gets it doesn't have to go to the trouble of demolishing the 
building and excavating it but just because one corporation or one group 
of individuals gets financing doesn't mean that another group of individ- 
uals will get it. | 

MR. SEXTON: No, but I think we can show, Your Honor, with some 
specific examples, testified to by appraisers, of the effect of apace 
on comparable properties. 

THE COURT: What do you mean, what effect? 

MR. SEXTON: Well, that a particular property sold for a certain 
price and then financing was obtained by the buyer and he went ahead 
and built the building. And thereafter the other properties in the area, 
property thereafter, partly because of the financing, partly because of 
the building -- Iam not saying any one of these factors is crucial, but 


all of these factors taken together tended to cause a rise in value of the 
area. And that is what we submit happened in this area on Third Street. 
THE COURT: How can you be sure other properties rose in value 


because of the fact that this one property was financed? 
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MR. SEXTON: Well, for example, we can show a sale of the very 
property that was financed. 

THE COURT: That doesn't mean that it was the financing that sold 
it. 

MR. SEXTON: I am not saying it is any one factor alone, Your 
Honor. 

THE COURT: It is so remote as to the financing, I can't see that 
point. I can see the demolition and the excavation, but I can't see the 
financing part of it as adding to or as being a factor to be considered. 

MR. SEXTON: Would Your Honor want me to make a proffer at the 
appropriate time through a witness? 

THE COURT: Obviously, either side can make a proffer any time, 
no question about that, but we are trying to resolve the issue now. 

I think we better proceed with the trial. 

* ee 

Thereupon, 

CHARLES C. KOONES 


was called as a witness on behalf of the District Government, was duly 


sworn, was examined, and testified as follows: 
x* * Kk * 


Q. What is your occupation or profession? A. Iam a realtor and 
president of a real estate firm of Koones and Montgomery. 

Q. And are you also an appraiser, sir? A. Yes, sir, Iam an ap- 
praiser and have been an appraiser for over thirty years. 

xk KK 

MR. WISE: If the Court please, I submit the witness testimony 
qualified him to submit expert testimony. 

THE COURT: Do you disagree? 

MR. SEXTON: No, Your Honor. 

THE COURT: You may proceed. 

BY MR. WISE: 

Q. Mr. Koones, did there come a time when you appraised for the 


51 


District of Columbia Government Lots 813, 814, 815, 816, 811 and 837 
in Square 568? A. That's right. 

Q. All right, sir. Now do you know what date the declaration of 

44 taking was filed? A. It was October the 23rd, 1963. 

Q. Iam going to ask you, sir, to give me your conclusion as to the 
fair market value of these properties as of October 23, 1963. 
A. $362,500.00. | 

* KK OK f 

Q. Will you tell us please, Mr. Koones, what was the zoning of 
this property as of the 23rd of October 1963, the date of taking? A. Spe- 
cial purpose. 


Q. Will you tell us please, what is permitted under a special pur- 


pose zoning? A. Under the special purpose zoning, apartment houses, 
hotels, limited office use such as offices for non-profit organizations, 
labor unions, professional people may have office building, but a new 
office building must secure permission of the Board of Zoning Adjust- 
ment before they are permitted to erect a building. 

* «KO 

Q. Now would you say that this section in which these properties 
were located on the day of taking is an up and coming section? A. Yes, 
I would say that activity is occurring down here and that it has a future. 

Q. Tell me about this special purpose zoned land. Is that presently 
plentiful in the District, easy to get, or is it scarce and hard to get? 

A. I would say that the special purpose zoned districts are relatively 
small, it is on the periphery of the down town Washington central busi- 
ness district. 

In this particular area the special purpose district Swteiiiy around 
Judiciary Square running from D Street up to Eye Street and from Sixth 
to Fifth Street on the west, and from Fourth to Second Street on the east. 

Q. Now I wish at this time, Mr. Koones, if you please, you would 
for the record and for our benefit, describe these particular properties. 
On the day of taking were they improved or unimproved? ‘A. It was un- 
improved land. 
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Q. All right, sir. Now will you tell us please the size, the width 
and depth of the particular lots, or will it serve your purpose better to 
tell us the size of the entire taking? Is this all under one ownership? 
A. Yes, it is. 

Q. Will you tell the Court and jury please under whose ownership 
these lots are presently or were before the date of taking? A. On the 
date of taking they were in the ownership of Lee G. Rubenstein, Dz. F. 
Antonelli, Jr., and Angelo A. Puglisi. 

Q. Would you say, sir, that you found all of this property, these 
several lots, to be in one ownership as of the day of taking? A. That's 
right. 

Q. And it's all raw land? A. Yes, that's right. 


* * KOK 


Q. Proceed now and give us the dimensions of this particular as- 
sembly, please. A. This assembly had a 98-foot frontage on Third 
Street. It was rectangular in shape and had a 185-foot depth. On the 


north and south side each had a 25-foot alley, and in the rear there was 
a 10-foot alley. 

Did you want the area? 

Q. The entire square footage. A. Yes. The area contained 18,130 
equare feet... - % : ; ; 2 

Q. Now Mr. Koones, according to your valuation which you have 
given us, $362,500 as fair market value as of the date of taking, did you 
break that down, sir, into any value per square foot? A. Yes. That was 
$20.00 per square foot. 


BY MR. WISE: 

Q. Now, Mr. Koones, will you tell us, please, what was the highest 
and best use of this property as of the date of taking, October 23, 1963? 
A. In my opinion, the highest and best use of this property would be to 
develop it with an elevator-type apartment building. 

Q. Yes, sir. Now, will you tell us, please, how you arrived at the 


conclusion as to the amount of fair market value which you have just 


givenus? A. I studied sales of more or less similar properties, which 
acted as a guide in arriving at my valuation. 

Now, in studying these sales, I took into consideration that the sale 
was made in a lower-price era and adjusted, in my own mind, this prop- 
erty at maybe a higher figure because the sales values have enhanced 
since maybe the date of that particular sale. : 

Q. Now, have you then adjusted the sales that you are about to give 
us from the date of sale to the date of taking of this property, sir? 

A. Yes. When I say this, I took the sales, and then I didn't adjust --I 
picked the sales as they were today -- I just took that sale, and it just 
acted as a guide in assisting me in arriving at a conclusion. | 

Q. Now, Mr. Koones, in giving this opinion, or giving the compar- 
able sales, will you please describe each piece of property, giving the 
location and the method you used to determine the fair market value. 

* OK OK 

Q. By the way, give us your definition, please of "fair market 
value?" A. I'll give the naplage as outlined by the American Apprais- 
al Institute of ''fair market value.' 

"Fair market value” is the highest price in terms of money or equi- 
valent which the property will bring if exposed for sale in open market 
by a seller who is willing but not obliged to sell, allowing a reasonable 
time to find a buyer who is willing but not obliged to buy, and who buys 
with the knowledge of all the uses to which it is adapted and for which it 
is capable of being used. 

Q. Thank you. Now, Mr. Koones, will you enumerate, please, as 
you have indicated, what comparable sales you used in your appraisals 
of and in arriving at a determination of the fair market value of the sub- 
ject properties? A. I took some one assembly made by Angelo Puglisi 
in Square 568. 

Now, these sales that I will quote are all zoned "special purpose." 
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Q. Thank you. A. He assembled 207 -- 

Q. By the way, Angelo Puglisi, I believe you said, is one of the 
defendants in this case, one of the former owners of this property we 
are discussing now which we took, is that right? A. That's right, sir. 

Q. Proceed. A. He acquired 207 E to 211. 

Q. When you say "207 E,'’ I wish you would say "E Street, North- 
west, Northeast,"etc. A. These sales are all northwest. 

Q. Proceed, and say, 207 E Street, Northwest,"' please. A. 207 
E Street, Northwest, 211, 213, 215 and 512 Second Street. 

* ee 

Q. Let's talk first about 207 E Street, Northwest, if you please? 
A. 207 E Street is known as Lots 802 and 803. All of these sales are in 
Square 568. 

Q. Give us the date of that sale? A. 3-62, which would be -- 

Q. March? A. March '62, involved lots known as 802 and 803. 

The square foot area was 4600 square feet, and the price paid was 
$80,000.00, or $17.40 per square foot. 


x ke KK 


Q. All right, sir. Now, coming down to 211 E Street, Northwest, 
tell us, please, the date of that sale? A. That was in June ‘61. 

Q. June of 1961? A. Yes. 

Q. What lot? A. Lot 804. And the area, the land area, is 2,200 
square feet, and the price was $18,500.00, or $8.41 per square foot. 


* Ok OK OK 


Q. Proceed. Tell us about 213 E Street, Northwest? A. 213 E 
Street, Northwest, was made in August of 1962, involved Lot 805, and 
a square foot area of 2,200 square feet. The price paid was $49,500.00, 
or $22.50 a square foot. 

Q. Tell us, please, about 215 E Street, Northwest, in the Puglisi 
assembly? A. 215 E Street was made also in August of '62, and involv- 
ed Lot 806. The square foot area was 1500 square feet, and the price 
was $34,000.00, or $22.67 per square foot. 
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Q. Tell us, please, about 512 Second Street, Northwest? A. 512 
Second Street was made in June of '62, involved Lot 830, and contained 
3,474 square feet, and the price paid was $63,000.00, or sa 13 per 
square foot. 

Q. Now, sir, can you give the Court and jury, please, what the 
Puglisi assembly, which you have just given us, averaged out per square 
foot, and give us the total number of square feet and the total sales 
price? A. The square foot area was 13,974 square feet. The total 
sales price was $245,000.00, or $17.53 per square foot. 

* * K * : 

Q. Yes, sir. Now, do you have any other comparable sales, sales 
that you consider to be Comparable to this property? A. The Bliss -- 
B-l-i-s-s -- Properties assembled three lots, Square 530, which adjoin 
the property owned, being Lot 810. They involved 617-19 and 21 Fourth 
Street, Northwest. 

Q. Allright. Tell us, please, first about 617 and 619 Fourth Street, 
Northwest? A. That sale was made in September of 1962, involved Lot 
7, and contained 2,267 square feet. The price paid was $43,000.00, or 
$19.84 per square foot. 

Q. Tell us, please, about 621 Fourth Street, Northwest? A. 621 
Fourth Street, Northwest, involved Lot 8 and 802, and contained 3,668 
square feet. The price paid was $43,500.00, or $14.58 Dee square foot. 
And that was made in August of 1962. 

* Ok OK Ok 

Q. Let's talk, please, about my last question: 

Did you ascertain the total square footage involved in this so-called 
Bliss transaction? A. Yes. 


Q. And the area encompassed, and the average price ex square 
foot? A. Yes. The price paid -- I mean the area involved is six thous- 
and -- wait a minute -- 5,635 square feet. The price paid was 
$86,500.00, or an average of $14.82 per square foot. 


* * OK OK 
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Q. All right. Tell us, please, the location of these properties? 

A. That is Brian -- B-r-i-a-n -- H. Bailey. They involved 507 through 
511 Fourth Street, Northwest. 
*x* KK 

Q. We are making the record here. Tell us first about 507 Fourth 
Street, Northwest? A. 507 Fourth Street, Northwest, was a sale made 
in January of 1961, involved Lot 17, and it contained 1755 square feet. 
The price paid was $17,000.00, or $9.69 per square foot. 

Q. Proceed. A. 509 Fourth Street, Northwest, -- the sale was 
also made in January of '61, involved Lot 18, and contained 1,896 square 
feet. The price paid was $20,000.00, or $10.55 per square foot. 

511 Fourth Street, Northwest, was made in November of 1960, in- 
volved Lot 806, and contained 2,513 square feet. The price paid was 
$21,500.00, or $8.56 per square foot. 

The total assembly involved 6,164 square feet. The price paid was 
$58,500.00, and the rate, average rate, per square foot was $9.49 per 
square foot. 

Q. I'm going to take you back for a moment and ask you about the 
first assembly, the Puglisi sale, as you call it, and the next one. 

Let’s take the Puglisi sale first. That would be 207 E Street, 
Northwest. 

How far away from the subject property is that sale? A. Well, it 
would be within two blocks, all of these -- no, the first sale would be 
in the same block. 

Q. Inthe same block? A. Yes, sir. 

Q. How about the Bliss Properties? A. That would be approxi- 
mately two and a half blocks away. 

Q. That would be 617 and 619 Fourth Street -- A. Yes, sir. 

Q. -- and 621 Fourth Street, Northwest? A. That's right. 

Q. All right, sir. Now, how about the Brian H. Bailey Properties, 
507, 509 and 511 Fourth Street, Northwest? How far away are they 
from the subject property? A. That is approximately two blocks away. 
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Q. Can you give us any other comparables? A. Another sale was 
a purchase made by William Cohen -- C-o-h-e-n. The property was 
located in Square 570, and it is the southeast corner of Third and E 
Streets, Northwest. 

Q. How far away from the subject properties is that Cohen property? 
A. That was less than a block -- half a block. 

Q. Proceed. A. The sale was made in October of 1962, involved 
Lot 811; and the square foot area was 7,616. The sale price was 
$165,000.00, and the price per square foot was $21.66 a square foot. 

Q. Any others? A. Mr. Cohen also made another purchase in 
this general area; and it was the southwest corner of Fifth and F Streets 
in Square 488. 


* OK OK 


Q. I've got it wrong here. Now, how far away from the subject 
properties would this Cohen property be, sir? A. Well, it’ s Fifth and 
G, and this is Third and E, so it would be approximately three blocks. 


Q. Proceed. A. This sale was made in October of "62. 

Q. 1962? A. 1962. 

Q. Thank you. A. And involved Lot 820. And the square foot area 
was 6,204 square feet. The price paid was $125,000.00, or es 14 per 
square foot. 

Q. Any others? 

* eK OK 
A. It involved 202-4 E Street. The year was April 1962. ‘And the 
square foot area was 9,819 square feet. 

Q. Wait a minute. A. Lots 9 and 819. 

Q. What is the lot number? A. Lots 9 and 819. 

Q. And the square foot area? A. The square foot area was 4,675 
square feet. The price paid was $55,000.00, and the price per square 
foot was $11.76. 

Q. Now, did you find any other similarly zoned properties? A.Yes, 
there were other similarly zoned properties, not in this particular 
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area, in what I considered somewhat a superior area, but I used, again 
as a check, in arriving at a value. 

Q. Now, I think, in view of Leeaye, Inc. v. D.C. Redevelopment 
Land Agency, 111 U.S. App. D. C. 316, 296 F.2d 438, you had better not 
go beyond the immediate vicinity in this case. 

How far away, without giving me the address or anything else, would 
be these other assemblies, these other comparables? 

(Brief pause.) 
A. From fifteen to twenty square blocks away. 
Q. I think you had better not give those. 
* kK * 
A. Yes, but I considered those transactions were so old that I didn't 
consider them, sir. 
* kK OK 

THE WITNESS: Based on sales that I have quoted, have knowledge 
of and adjusted for, the price that was paid for the property was higher 
than the other sales indicated should be a fair price for the property. 


CROSS- EXAMINATION 


BY MR. SEXTON: 
* Ok OK OK 

Q. Now, Mr. Koones, you indicated when Mr. Wise asked you about 
this special purpose zoning, I believe you indicated that special purpose 
zoning includes permits for apartment houses, hotel uses and limited 
office building uses, is that right? A. That's right. 

Q. And that limited office building uses included non-profit organi- 
zations and professional office space? A. That's right. 

Q. For example, lawyers? A. Lawyers. 

Q. Lawyers? A. That's right. 

Q. Now, in making your appraisal of this property, did you take 
into consideration the possible use of all or part of a building on this 
property for professional office use, for example, lawyers? A. Iwould 
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think that maybe you could have a limited amount of space for use like 
that. When I say this, they usually, maybe the first floor -- they do pro- 
vide a certain amount of space for professional people. 

Q. When you say they usually do -- A. Yes, sir. 

Q. -- can you give us specific examples? A. Well, I will go to the 
building at New Hampshire and Twentieth Street, up there I know they 
have provided some space for professional people, non-profit organiza- 
tions, only though either on the lower level or the first floor, not on the 
upper floors. 

Q. That is also special purpose zoning? A. That is special pur- 
pose zoning; that’s correct. 

* * KOK 

Q. Now, you made mention -- first of all, I believe you indicated 
that these various sales that you used, there's no magic in any one sale 
as such, but these are just guides that appraisers use in giving their 
opinion, is that correct? A. That's right. 

Q. Similarly, I think you indicated there were other sales in other 
areas you used as guides, but Mr. Wise asked you not to give them. 

Let me ask you this question -- I'm not asking specific questions 
about those other sales -- what I want to know is this: 

Are those other sales sales which, in your opinion as an appraiser, 
you properly could use and did use as guides in reaching ae expert 


opinion? A. Yes, I would say that they were. 
*x* * * * 


PROCEEDINGS 
April 29,1964 


(The following proceedings were had outside the presence of the 
jury:) 


* * kK * 


MR. WISE: May I say this, if the Court please: I have talked with 
the appraiser now on the stand under cross examination, and I under- 
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stood from his reports he has confirmed that, that when he saw when he 
saw this property the buildings had been razed, and that he has testified 
only to the value of the land. 

Now, of course, he has heard the argument before Your Honor the 
first day of the proceedings, and I am going to ask him now, if I may, on 
rebuttal, whether he has taken into consideration the costs of demolition 
and excavation. If he says that he did not in that figure, then he will give 
a different figure. 

THE COURT: I think he should have done so when he testified. 

MR. WISE: If the Court please, he saw only raw land. 

THE COURT: I know he saw raw land, but he must have known 
there was excavation done. He must have known if proper investigation 
was made that buildings had been demolished there. 

Call in the jury and let's proceed. 


* * ke * 


(Thereupon, the jury entered the courtroom and resumed their seats 
in the jury box.) 
Thereupon, 
CHARLES C. KOONES 
resumed the witness stand and testified further as follows: 


* KK OK 


CROSS-EXAMINATION (Resumed) 

BY MR. SEXTON: 

Q. Mr. Koones, in comparable sales that you gave us the other day, 
yesterday, that you had taken into account as sort of guides in arriving 
at your opinion, most of those sales were in 1962 and 1963 I take it? 

A. That is right. 


@. Now were there sales of what you considered to be comparable 
properties in this area in 1959 and 1960, for example? A. In 19--what? 

Q. in 1959 and 1960. A. That I would consider that are comparable, 
but I felt the time was a little remote. Things were beginning to move 
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in this area rather rapidly and prices had increased, so I didn't include 
the 1959 and '60 sales. 

Q. You felt the earlier sales of 1959 and 1960 were not comparable 
because prices were going up? A. That is right. 

Q. All right. Now when you compare a sale of one piece of prop- 
erty to a sale of another or to property involved in this case, it is true 
is it not that no piece of real estate is quite the same as any other piece 
of real estate? A. Not exactly, no, sir. 

Q. Now in this case, for example, -- do you have a copy of the plat? 
Would you look at Exhibit 2, which is the plat? For example, in this 
case, the property fronts on Third Street? A. That is right. 

Q. How wide is Third Street? A. I would say it's a 110 foot street. 
I don't know offhand, but I would say it’s a 110 foot street. 

Q. It's a pretty wide street, isn't it? A. Yes, that's right. 

Q. Similarly, this property is entirely surrounded by streets around 
it; is that correct? A. That is right. 


Q. And there is a 10-foot alley in the back and two 25-foot alleys 
on the side? A. That is right. : 


* * K * 


Q. Now in your analysis, did you rely solely upon sales of other 
properties? A. Yes. 
* OK OK OK ' 
Q. Did you inspect the site of the sukject property? A. Yes, I did. 
Q. What was the condition of the site when you inspected it? 
A. The property was unimproved, that is, all improvements had been 
removed, and it had been excavated to a depth of about 10 feet. 
* we Ke 
Q. Did you inquire of Mr. Antonelli about the status of the develop- 
ment of the property? A. I inquired what they planned to do there, and 
he told me that they planned to build an apartment house on the property, 
90 and maybe some other things, I just don't recall now. 
Q. Did he tell you that the architect's plans had been prepared? 
A. Yes, he did. 
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Q. Did you look at those plans? A. No, I did not. 

Q. Did you make any inquiry with respect to whether financing had 
been obtained on this property? A. Yes. 

Q. You asked Mr. Antonelli? 

* Ok Ok Ok 

THE WITNESS: I don't recall whether it was Mr. Antonelli, I 
believe it was, or whether I saw it on the record, I'm not positive. 

BY MR. SEXTON: 

Q. Do you know how many units the apartment would be that they 
intended to build on this property? A. I believe -- someone told me. 

* OK OK 

THE WITNESS: 167 is my understanding. 

BY MR. SEXTON: 

Q. In making your analysis, in arriving at your conclusion as to the 
value of the property, did you consider the value of the land in relation 
to the number of units that might be built on the property? A. No, I did 
not. 

Q. So as I understand it, essentially you relied -- not essentially -- 
you relied entirely upon comparative sale data that you obtained from 
the records? A. That is right. 

THE COURT: Is that really your answer, sir? As I understood 
your testimony yesterday you said that you also took into consideration 
the highest and best use to which this property could be put. 

THE WITNESS: Yes, that is right. 

* eK OK 

THE COURT: You relied on comparable sales plus the factor of 
the highest and best use to which this property could be put? 

THE WITNESS: That is right, sir. 

* KK OK 

Q. In other words, if I understand you, you took into account the 
highest and best use of this property and the highest and best use of 
these other properties, and you relied on the sales data which these 
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other properties showed you in arriving at your judgment as to your 
opinion of this property? A. That is right. 


REDIRECT EXAMINATION 

BY MR. WISE: 

* kk Ok 

Q. I mean, how do you appraise a piece of raw land, unimproved 
land? You appraise it, I believe, you told me according to comparable 
sales; is that right, sir? A. That is right. 

* OK Ok Ok 

THE COURT: Well how could you consider highest | land best use of 
a property as a factor in determining square footage value of this prop- 
erty if you didn't take into consideration the plans in Selon the 
value? 

THE WITNESS: I would assume -- this is my eatlinaie: I would 
assume that the building or that the land would be improved with an 
elevator-type apartment building. 

THE COURT: Well wouldn't it be proper then for you to consider 
prospective plans as a factor in determining highest and best use in 
arriving at fair value? 

THE WITNESS: Well one person might plan and another one might 
be different, Your Honor. 

THE COURT: I understand that, but wouldn't it be a factor for con- 
sideration? 

THE WITNESS: It could be, but I did not examine -- 

THE COURT: It would be a proper factor to consider? 

THE WITNESS: Well I would say so. 

THE COURT: But you didn't consider it in this bees 

THE WITNESS: No, I did not. 

THE COURT: There was some excavation done on this? 

THE WITNESS: That is right. 

THE COURT: Now any person erecting an apartment building would 
have the advantage of that ? 
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THE WITNESS: Yes, they would. 

THE COURT: Did you consider that factor? 

THE WITNESS: I considered the factor but I was told it was not 
compensible. 

THE COURT: You did not take that into consideration in arriving 
at your $20.00 a square foot estimate? 

THE WITNESS: No, not on the $20.00 a square foot. I did not 
because I was told it was not compensible. 

* OK OK 

Q. If I tell you now, sir, that you might consider the costs of razing 
the buildings that might have existed on that property, Square 568, and 
the cost of excavating, would that change your fair market value which 
you have given us as $362,500.00? A. Yes, it would, Mr. Wise, to the 
extent of cost of demolition and excavation. 

Q. All right, sir. Now without telling us what the costs were, did 
you ascertain what the costs were to demolish these buildings and ex- 
cavate? A. Yes, Ihave. 

Q. Are you able now, Mr. Koones, to put that added cost into your 
computation and give us what in your opinion the fair market value would 
be after considering the cost ofdemolition and the cost of excavation; 
can you do that forus? A. Yes. 

Q. Kindly do it. A. The value would now be $374,500.00, including 
the cost of excavation and demolition. 


Q. That is your conclusion now based upon what I have told you? 
A. Yes. 

Q. As fair market value of raw land in Square 568 now under con- 
sideration as of the date of taking, October 23, 1963; is that right, sir? 
A. That's right. 


104 
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RECROSS EXAMINATION 
BY MR. SEXTON: 


x eK OK 

Did you ascertain what the amount was of the financing commitment 
that had been obtained with respect to this property? 

MR. WISE: Object, if the Court please. 

THE COURT: He may answer. 

MR. WISE: Same objection, if the Court please. 

THE WITNESS: $1,650,000.00. 

THE COURT: No, he didn't ask you for the amount. He simply 
asked you whether you took it into account as a factor. 

THE WITNESS: No, I did not, sir. 

THE COURT: He previously said no. 

MR. WISE: May the jury be instructed to disregard that amount? 

THE COURT: Yes. The jury may disregard the amount because 
that is not relevant. ! 


Thereupon, 


JOHN E. GOGARTY 
was called as a witness on behalf of the District Government, was duly 
sworn, was examined, and testified as follows: 


DIRECT EXAMINATION 
BY MR. WISE: 


* * OK Ok 


Q. And in what business or profession are you engaged, Mr. 


Gogarty? A. Iam a real estate appraiser. 
* kK 


Q. Will you tell us please of some of the appraisals that you may 
have made in and about, but not necessarily limited to Third Street, 
Northwest, between E and F, in that vicinity, if you will, sir? 

A. Iappraised the Milk Producers Office Building, I believe at Fourth 
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and E, for the District of Columbia. I appraised an office building on 
Capitol Hill recently for the Federal Government. 

I appraised the hospital on Capitol Hill for the Government. I 
appraised numerous residential properties in Northwest Washington 
including several city blocks in Northwest off Thirteenth Street. 

I was employed by an appraiser at the time when I worked on the 
appraisal of the Esso Standard Building several blocks to the south of 
this square. 

MR. WISE: If the Court please, at this time I submit Mr. Gogarty 
is qualified to give opinion testimony. 

THE COURT: Do you agree, counsel? 

MR. SEXTON: Yes, Your Honor. 

THE COURT: Very well. 

BY MR. WISE: 

Q. Mr. Gogarty, did there come a time when you were asked to 
make an appraisal of properties located in Square 568, being Lots 813, 
814, 815, 816, 817 and 837 in the District of Columbia? A. Yes. Imade 
my original appraisal on September 13, 1963. 


xe kk 


Q. What did you see at the time you went in to make your appraisal 
as of the date of taking in this case? A. The site had been cleared of 


the buildings and had been excavated. 
x« * * 


Q. At the time you made your final appraisal for the purpose of 
bringing the property value up to the date of taking, Mr. Gogarty, did 
that appraisal of the raw land with excavation existing in it, did that 
show an increment of increase or decrease in your valuation as opposed 
to your initial valuation? A. It showed an increase. 

Q. Yes, sir. Andon what basis did you conclude there was an 
increase in value? A. On the basis of the highest and the best use of 
the site as a single building site, that any proposed construction would 
necessitate the demolition of the existing buildings and the excavation. 
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Q. Now before we get off this particular subject and while I have 
it in mind, did there come a time when I told you, sir, that the costs of 
demolition and excavation as given to me by defense counsel was 
$12,000.00? A. Yes. 

Q. Did you then make an adjustment in your fair market value of 
this property based upon that $12,000.00? A. Yes, I did. 

Q. All right, sir. How many square feet are involved in this tak- 
ing, that is to say, now that the buildings are razed, we will not pay any 
attention to the lots as shown on Government's Exhibit No. 2, but did you 
then treat the entire raw land as one taking and property? A. Yes, I 
did. : 

Q. And can you give us the dimensions of that taking? A. The 
site, including all lots, has a frontage of 98 feet on the east side of 
Third Street, and a depth of 185 feet. It contains 18,130 square feet of 
land. 

Q. Taking 18,130 square feet of land, will you tell us the added 
increment that you used for the costs of demolition and excavation? 

A. The added increment worked out to approximately 66 to 67 cents 
per square foot. 

Q. I see, sir. Will you give us at this time then witiat is your fair 
market value of Lots 813, 814, 815, 816, 817 and 837 in Square 568 as of 
the date of taking, October 23, 1963? A. $374,600.00 

Q. And on what was that conclusion based, sir? A. ‘That was based 
on $20.00 per square foot for the land area, and $12,000.00 added for the 
demolition and excavation of the site. 

Q. How did you arrive, Mr. Gogarty, at the $20.00 a square foot for 
the land area? A. That was based upon comparisons with other known 
land sales in that area. 

Q. Tell me, please, what was the zoning of this property as of the 
date of taking? A. The property was zoned S8.P., special purpose in its 
entirety. 

Q. And what does that mean under the zoning regulations? Whaat is 
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permitted under that zoning? A. This S.P. zoning was designed as a 
periphery zoning around C-4 districts basically, but you can buildapart- 
ment buildings, office buildings, limited office buildings, parking ga- 
rages. 

Q. Now considering the location of the property, the zoning, and 
what might be anticipated in that particular section, what did you con- 
sider to be the highest and best use of the property as of the date of 
taking? A. As of the date of the taking it would be for an apartment 
building development, although some office space could have been in- 
corporated into such a development. 

Q. In other words, in order to develop the highest and best use of 
that land one could put an apartment development, a high-rise apart- 
ment or some Office building; is that right, sir? A. Yes. 

Q. How about a monumental building? A. It's possible to puta 
monumental building. 

Q. Could that be done without application before the Zoning Adjust- 
ment Board? A. I believe a monumental zoning can be built in the 
S.P. district as a matter of right. I would have to check the zoning law. 

Q. I See, sir. Just your best recollection. Now, sir, by the way, 
when evaluating raw unimproved land such as the subject property, is 
there more than one way for a professional appraiser such as you to 
appraise that property? A. Yes. There are basically four methods of 
estimating value of unimproved land. 


xk OK OK 


Q. Now which method did you use, sir? A. I used comparables. 
* OK Ok Ok 


Q. Now the sales which you used, sir, will you tell us please 


whether they were located in a close proximity of the subject property 


or whether they include a large radius of blocks or miles for subject 
property. A. Well I used basically ten sales, five of which are in the 
immediate area, the S.P. area surrounding Judiciary Square, bound on 
the north by Eye Street, on the west by Sixth Street, on the east by Sec- 
ond Street, and on the south by D Street. 
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Q. All right. Now will you give us the sales that are within the 
immediate proximity of which you used to arrive at fair market value 
of this property? A. The first sale is located in the square south of 
516, being lots 30,849, 846 and 842 -- excuse me, 824. Zoned S.P., 
located at 435 Massachusetts Avenue, Northwest. It's a total area of 
8,814.49 square feet, which was located 35 feet on Massachusetts 
Avenue and extended through to Eye Street. It had two street frontages, 
with 90 feet of frontage on Eye Street. 

It was sold in November of 1963 from Nathan Poole to B. W. Katz 
for $110,000.00, or approximately $12.50 a square foot. 


* OK OK OK 


Q. * * * * Will you give us your next one, please? A. The sec- 
ond sale is in Square 530, being lots 16 -- excuse me, 619 through 623 
Fourth Street, Northwest, zoned S.P., total of 5,835 square feet. 


* * OK Ok 


Q. Mr. Gogarty, now let's talk about the first two comparables 
that you gave us. I want to ask you about 435 Massachusetts Avenue, 
Northwest, and ask you how far away that location is from the subject 
property in blocks; in miles? A. It is approximately three blocks. 

Q. How about the sale number 2 that you gave us, 619 through 623 
Fourth Street, Northwest, how far away are those lots from the sub- 
ject property? A. Approximately one block to the Northwest. 

Q. All right, sir. Now let's go to the next comparable sale. Would 
you give us the location? A. It is located at the Southeast corner of 
Third and E Streets, Northwest, being lot 811 in square 570, sold SP, 
fronting 68 feet on E Street and 112 feet on Third Street and it contains 
7616 square feet of land. It was sold from D. L. Jones to William 
Cohen on October 12, 1962, for $165,000. or $21.66 per square foot. 
That is one block. It is in the block to the South. 


* * Ke * 
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Q. Now, sir, your next comparable? A. Lots 9 and 819 in square 
570, being 202 and 204 E Street, Northeast. Excuse me, Northwest. 
Zone SP, and contain 4,675 square feet. * * * * 

* kK Ke 

Q. Now let me ask this while we are on these sales. Have you ad- 
justed these sales prices to the date of taking in this case? A. Yes, I 
have. 

Q. Did you find that you adjusted them upwards or downwards? 

A. In most instances -- in all instances -- upward, unless they took 
place right after the date of taking. 
* KK OK 

Q. Now you have another one, I believe? A. It is the Southwest 
corner of 5th and F Streets, Northwest, being lot 820 in square 488, 
zoned SP. The site contains 6,204 square feet with a frontage of 62.2 
feet on F Street and 99.79 feet on 5th Street. This was sold by the 
District of Columbia Conference of Seventh Day Adventists to William 
Cohen, Et Al, in October of 1962, for $125,000. or $20.14 a square 
foot. This property was improved with a church structure. 

x * KK 
CROSS EXAMINATION 

BY MR. SEXTON: 

Q. Did I understand you to say that you used basically ten sales in 
arriving at youropinion, that five of them were in the immediate 
area, and those five you testified about; is that right? A. Yes. 

Q. Now you also used five other sales? A. Yes. 


Q. Now without saying where those other sales were, were those 
other sales -- Well, first of all, those other sales were not in the im- 
mediate area of this property; is that correct? A. That is correct. 


Q. Were those other sales sales which you, as an appraiser, were 
exercising your judgment as to the value of this property, and did you 
take them into account and consider them to be sales that were com- 


parable to this property? A. Reasonably comparable; yes. 
x * KK 
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Q. Now you indicated that the zoning of this property special pur- 
pose permits use for apartment houses and limited office building use? 
A. Yes. . 

Q. Did you take into account the possible use of part or all of this 
property for office building use in making your appraisal? A. Yes. I 
would consider that some portion of the building would be occupied 
perhaps by doctors or attorneys, due to the closeness of the courts. 
But at this this, that is at the time of this appraisal, you would cer- 
tainly have sufficient bulk office space in the City of Washington. I 
don't think going into a new area such as this that an office building 
development would be accepted as readily as an apartment building. 

Q. Well, we have a lot of office building space uptown but how 
much office space do we have in this area? Do we have very much in 
this area at the present time? A. Well, not too much. aaere are 
some buildings under construction. 

Q. The adjustment you made based on the cost of razing the build- 
ing and excavating, you simply added dollar for dollar what you under- 
stood the cost of excavation had been; is that correct? A. Yes, sir. 

Q. To your original appraisal of $20.00 a foot for the ground itself‘ 
A. That is correct. : 

Q. Did you work with Mr. Koones in making your eae A. 
No, I did not. I made my appraisal prior to his. 

Q. He made his appraisal independently of yours? A. I didn't 
understand you. 

Q. He made his appraisal independently of yours? A. Yes, he did. 

* eK *K 

Q. Did you talk to any of the owners of this property ? A. I spoke 
at one time to Mr. Antonelli, and I spoke one time to Mr. Puglisi, but 
it was not with regard to the sales of properties. It was with regard to 
some other items. 

Q. Some other what? A. Items of construction. 

Q. Did you ascertain whether or not architect plans had been pre- 
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pared to build a building on this site? A. This was my understanding. 
This was one'of the reasons why I called Mr. Antonelli. I wasn't aware 
of it at the time I made my original appraisal. Before I made my sec- 
ond appraisal I was made aware of the fact that the plans and the 
specifications were available. Not available to me, but had been drawn 
up, and a loan had been secured. And I called him with regard to that. 

Q. Did you look at the plans? A. No, I did not. 

Q. Did you ask him if you could look at the plans? A. No, I did 
not. 

Q. Did you ascertain whether or not finances had been obtained on 
the property? A. Yes. There was a loan recorded on the same day 
that this property transferred from Belvedere Corporation. 

Q. That was the December [September] 17 date you referred to 
earlier? A. Yes. 

Q. Did you take the fact of that loan into account in arriving at 
your opinion of the value of the property? A. No, I did not. 

Q. Did you take the architect's plans themselves, the fact that 


they existed, did you take that into consideration in arriving at your 


opinion of the value? A. No, I did not. 
x kk * 


REDIRECT EXAMINATION 

BY MR. WISE: 

"Q. Mr. Gogarty, when you confined yourself strictly to the mar- 
ket data approach, which you have stated is the proper thing to do 
where there are comparable sales available, as in the subject case, 
would you have any reason to even consult architectural plans or to add 
any increment to the value of the property because of the fact that under 
the highest and best use of the property the raw land for an apartment 
house or office building of some type could be used?" A. I would say 
no, it isn't necessary. There is no guarantee that the building that is to 
be erected on the site is the building that would develop it to its highest 
and best use. There would be many an apartment building that you 
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could build on there and many office buildings, depending on construc- 
tion and the costs. You could have a variation of offices and apart- 
ments. In order to work a pure hypothetical highest and best use study 
you would have to project maybe twenty different buildings on this site 
to determine which one of the twenty would develop the site to its 
optimum value. 

Q. In your opinion, Mr. Gogarty, would the fact that X number of 
dollars had been expended by these particular owners prior to the 
taking, is it your opinion that some purchaser on the open market would 
pay, in addition to the land value, the cost of these plans projected by 
the former owner? A. It is very possible that someone would pay for 
the plans and specifications. Not absolutely, but it would be a market- 
able entity. : 

Q. Iam not talking about a possibility now. Is it probable and is 
that the way the market operates? A. It could possibly operate that 
way. It is always possible that -- 

Q. Iam not asking for possibilities, please. A. It is reasonably 
probable that such a set of plans and specifications could be sold. Now 
whether they would bring their cost I can't say. | 

THE COURT: Am I correct in concluding, sir, that what you are 
saying is that it is a factor to be taken into consideration in deter- 
mining the highest and best use? 

THE WITNESS: Not in considering the highest and best use. The 
way I received the question was: "Would a purchaser pay the value of 
the land, plus something for the plans and specifications?" | 

THE COURT: Is that not in reality saying the same thing then, 
that it is a factor in determining value, which is part of the highest and 
best use? 

THE WITNESS: It is a factor; yes. 


* * OK 
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RECROSS EXAMINATION 

BY MR. SEXTON: 

Q. Now you, in answer to a question by Mr. Wise, referred to es- 
timating a hypothetical highest and best use of the land by injecting a 
number of hypothetical buildings on the property. Now as compared to 
a hypothetical building on the property, does it make any difference to 
you as an appraiser in valuing land, and does it make a difference to a 
buyer who may be thinking of buying land, not that there is a theoretical 
possibility of a hypothetical building, but the fact that there are plans, 
there is financing, the site is excavated and the property is a prepared 
building site? Does that make a difference in the value of the land as 
compared to the value the similar land would have without the presence 
of these special factors that Ihave mentioned? A. From an apprais- 
er's standpoint, when we say hypothetical buildings, we don't just pick 
a building. We do a true hypothetical study, which would require that 
you have plans and specifications to make twenty different buildings, 
whatever could be built under the zoning. So that you would be in the 
same position as you are now with one set of specifications. All I said 
was that I have no guarantee that the building that you project is the 
best use, although it is indicated that the best use is for an apartment 
building. But that doesn't mean that this specific building is the best 
building. 

Q. But isn't it a fact that if such a building was in the early de- 
velopment stage, and the fact of the presence of these various factors 
that I mentioned in asking my last perhaps overly-long question, aren't 
all of those factors factors which affect the value of the land which an 
appraiser should take into account in evaluating the land? A. In my 
opinion, it does not. These are parts of construction costs, and the 
developer's profit does not come in until the development is completed 
and the operation is rented. Then if there is a profit that is when it will 
be there. It isn't in the beginning. You can't sell a profit until the 
operation is completed. 
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MR. WISE: May it please the Court, the plaintiff, the Government 
of the District of Columbia, rests its case at this time. 
* eK * 
Thereupon -- 
MR. DAVID J. HYMAN 
was called as a witness by and on behalf of the defendants and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 

BY MR. SEXTON: 

Q. Would you state your name for the record, Breese A. David 
J. Hyman. 

Q. Mr. Hyman, are you one of the owners of the property in this 
case? A. Yes, lam. 

* KOK OK 

Q. Mr. Hyman, would you tell us how you became an owner of the 
property and how the title to the property was held? A. Mr. Ruben- 
stein and I are partners in a partnership called the Merit Developers. 
We are builders and developers. In this particular instance, we, the 
partnership, own a percentage of this land. For purposes of con- 
venience in not having to have too many people sign documents, it was 
decided that Mr. Rubenstein would appear on the title. And he holds 
the percentage which he is entitled to for the benefit of our partner- 
ship, of which I won 50%. And the partnership became owners of the 
property in December of 1962, I believe. 

Q. Who are the other members of the partnership? Who are the 
other owners of the property? A. The property is actually owned by 
Third and E Joint Venture, which is a partnership consisting of Mr. 
Angelo Puglisi and Mr. D. F. Antonelli, Jr., who own together 40%. 
Mr. Rubenstein and myself own 40%. And Mr. Kornblath owns 20%. 

Q. You indicated that you were a builder and developer. Would 
you tell us very briefly what is involved there? A. Yes. Our firm 
of Merit Developers builds and develops either high-rise apartment 
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houses, garden apartments or residential houses. We have a project 
known as Georgetown South where we develop row houses or town 
houses. We are currently building approximately 600 high-rise apart- 
ment units within the District of Columbia, not counting the Senate, on 
which we had commenced construction. 

Q. By the Senate, do you mean the building which you intended to 
build on this property? A. Yes. By the term "builders and develop- 
ers" it is our function not to be a general contractor. We do not take 
somebody else's plans or we do not bid on a job to build. We are not 
general contractors. The only thing that we do is to go in and buy a 
piece of property or enter into a joint venture with someone who owns 
a piece of property whereby we will receive an equitable interest. We 
will then take charge of the complete project. We will obtain the 
financing. We will analyze the site and develop the best use upon the 
site. We will work with architects to develop the best type of building, 
and by the best type of building, the best laid-out building, whether an 
apartment house should have all two-bedrooms or all one-bedrooms or 
all efficiencies, in our opinion. 

We develop a complete package from the raw land to the finished 
building. Actually it is our opinion, having done this for a number of 
years, that the finished building, the building itself, is the easier part 
of it, once you have obtained the land in the proper location; once you 
have obtained the zoning, if it is necessary to get the zoning; once you 
have obtained the finances; once you have obtained the architectural 
plans; and once you have obtained the building permits. It is a matter 
of mechanics from that point on to hire a superintendent for whatever 
price you have to pay to put him on the job to build the building itself. 
We would still continue to sublet the contracts and award the contracts. 
All of our jobs are done with sub-contracted labor. We will get a 
plumber and give him the contract; and we will get a concrete man 
and give him the contract. 
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Q. Now coming to the property involved in this case, the 18,430 
feet of land on Third Street, you indicated that you first acquired an 
interest in that property in late 1962; is that correct? A. Yes. 

Q. Did you and your partner then undertake to develop this 
property? A. Yes. 

Q. Would you tell us what you did? A. Sometime before that we 
had become interested in other sites similar to this. By that I mean 
sites such as the 12th and M Streets area where nobody had built a 
new building on any large scale for a number of years. And we were 
looking for sites in that area with a minimum square footage of 15,000 
square feet. We arrived at this figure because in our mind it takes 
just as much time and trouble to build a 50 unit building as it does a 
150 unit building. Any time you go over four floors, it is our opinion, 
you need two elevators, because one is always breaking down and -- 

MR. WISE: If Your Honor please, Iam bound to object to all this 
as having nothing to do with the fair market value of the raw land. I 
think we are projecting a hypothetical building here which, of course, 
is not permitted. It is not compensable under the fair market value 
in the 5th Amendment. 

THE COURT: Overruled. You may answer. 

THE WITNESS: And from the matter of building the building itself, 
it makes no difference thus whether we give a $50,000. concrete con- 
tract or $300,000. concrete contract. The work involved for ourselves 
is primarily preliminary to the actual construction of the building. 
And in running a building you need a resident manager, you need a 
janitor, or whatever people you need. If you need secretarial service 
you are going to pay the same thing, whether it is a 50 unit building or 
a 150 unit building. 

In looking for sites we came across the particular site on E Street, 
on Third just off of E Street. We became interested in the site because 
it met our requirements. It was an area where nobody had financed a 
new building before. As a result, the prices, in our opinion, were de- 
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pressed. We got together with Mr. Puglisi and Mr. Antonelli. We 
entered into an agreement with them whereby we were to proceed from 
that point on to pursue the project. They had acquired the land, they 
owned the land, and they put the land into this joint venture or part- 
nership with us. 

Starting in approximately December of '62 or January of '63 we 
attempted to obtain financing. An important part of the financing is that 
the pertinent financing desired -- 

THE COURT: I suggest we eliminate some of these details and get 
right down to the issue. 

BY MR. SEXTON: 

Q. Mr. Hyman, would you be a little briefer and direct yourself 
specifically to what you did to develop this property? A. Yes. We 
saw approximately thirty mortgage bankers in an attempt to obtain 
financing which would be secured on the property itself. We saw 
practically every big -- 

Q. Excuse me. When you say which would be secured on the 


property itself, what do you mean by that? A. That there would be no 
personal signatures upon the mortgage. In other words, once the build- 


ing was completed, if the mortgage payments were not made and the 
building was foreclosed upon or the mortgage went into default, the 
insurance company would take the building and would look to nobody and 
nothing except the building itself. If there was a $1,600,000. note 
signed it would be signed by either a straw corporation or signed by 
people with the proviso to the effect that once the building is taken the 
debt would’ be forgiven and they would not look to the individuals or to 
the individuals’ assets nor to their wives’ assets. 
* Ok Ok OK 

Q. Did you obtain such financing with no personal liability on the 
permanent mortgage? A. Yes. 

Q. Who was that financing obtained from? A. First Federal 
Savings and Loan Association of Washington, D.C. 


79 


Q. When was that obtained? A. I would have to see a -- 

Q. Let me show you a document. A. It was obtained, I think, 
during July or August of '63, though I am not positive. ar or August 
of '63. 

Q. Let me show you an executed copy of a letter dated July 9, '63, 
and ask you if that refreshes your recollection? A. Yes, it does. The 
letter is dated July 9th, 1963. 


* OK OK Ok 


PROCEEDINGS 
April 30, 1964 


Q. Mr. Hyman, when we recessed yesterday, you were describing 
how you had proceeded to develop this land into a building site. You 
had mentioned obtaining financing. 

What else did you do in developing this property? A.: We had bor- 
ing tests taken to check the feasibility of putting a building on the site 
and ascertained the type of soil conditions and the fact that a building 
could go on. We worked with our architect and lad complete architec- 
tural plans prepared for the building of the building. It was necessary 
to do this in order to apply, well, in order to build the building and in 
order to apply for building permits, excavation permits, vault permits 
to use public space. You are allowed to build out in the public space 
and put in an underground vault. In order to apply for a roof top permit 
where anything over the normal roof line has to be approved by the 
District, the type of penthouse, the type of elevator PETE: the type 
of fencing, and everything that goes on the roof. 

So we worked with the architect and had all of our plans prepared. 
We then submitted these plans to the District of Columbia, applying for 


a building permit. The District gave us -- there are various permits 
you get. You get an excavation permit, you get a driveway permit, you 
get a rooftop permit, you get the right to build up to the first floor pes- 
sibly, and then you may get permission to go each floor until you get 
the final building permit. It is issued in stages. 
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In this case we received the driveway permit, the excavation per- 
mit, the rooftop permit via BZA, Board of Zoning Appeals -- 

Q. Board of Zoning Adjustment? A. Board of Zoning Adjustment. 
We received various permits. 

Q. Mr. Hyman, I show youa series of plans whichhave been marked 
Defendant's Exhibit 1 for Identification and ask you if you can identify 
them. A. These are the architectural plans, the structural plans, the 
mechanical and plumbing plans, and the electrical plans. This is a 
complete set of kuilding plans for the building as was filed with the Dis- 
trict of Columbia for The Senate building in question, including, as 
shown by the cover sheet, all of the finished schedules, what type of 
doors, what type of fixtures -- 

THE COURT: I think it is sufficient to indicate it is a set of plans 
without going into detail. 

THE WITNESS: These are the final building plans; and these, in 
fact, were filed with the District on, if my memory serves me correct, 
May of 1963. 

Our architects and ourselves worked with the District over aperiod 
of four or five months making corrections to these plans to satisfy the 
District. As the plans go through each board, down to the District elec- 
trical department, the plumbing department, the structural department, 
they check them; and we made various corrections leading up to what 
we thought would be the issuance of the final building permit. 

MR. SEXTON: Your Honor, I offer in evidence Defendant's Exhibit 
1 for Identification. 

THE COURT: Any objection? 

MR. WISE: Yes, if the Court please; and my objection, as previ- 
ously stated, goes to all of this. 

THE COURT: It will be received. 

(The plans, Defendant's Exhibit No. 1 for Identification, 
were received in evidence and marked Defendant's 
Exhibit No. 1.) 


BY MR. SEXTON: 
Q. Mr. Hyman, what is the zoning of this property ? A. The zon- 
176 ing of this property is known as special purpose, SP. 

Q. What kind of uses does that zoning permit? A. SP bears a use 
as apartment houses, as office buildings for special purposes. You may 
rent office space to professionals, such as, engineers, doctors, lawyers, 
dentists, any profession; trade associations, such as National Geographic 
or the Rifle Association or Advertising Association; or any nonprofit 
organization such as a university, in some cases; and there are specific 
uses to which office space can be rented. You could not rent to anormal 
commercial organization, but you could rent to any of the office uses 
within this; and you could rent apartments. It bears the highest allow- 
able density for apartments in the District. 

Q. What is that density? A. It is 6. You can build isix feet of 
building for every one foot of land; and other apartment zoning goes 
down to .9 or less than one foot of building for each foot of land. This is 
the highest density. : 

Q. What uses did you plan for the building that you intended to 
build? A. We proposed to build the building with the upper floors as 
apartments, and we would lease the first floor and possibly the second 
floor as office space, depending on the need and the demand. We had 
looked into, as a matter of fact, obtaining leases for office use. 

Q. Now, have you now covered all of the things that you did in 
developing the site up until the date of October 23, 1963, the date of 
taking? A. Yes, I believe so. 

Q. You mentioned obtaining an excavation permit feoni the District 
of Columbia. Did you, in fact, excavate the site? A. Yes. After the 
District had given us all of the -- 


* OK 


Q. Mr. Hyman, I show you a document marked Defendant's Exhibit 
2 for Identification and ask you if you can identify that. A. This isa 
black and white reproduction of the architectural rendering showing the 
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building to be known as The Senate located on the subject site. 
MR. SEXTON: Your Honor, I offer Defendant's Exhibit 2 in evidence. 
* OK OK Ok 
THE COURT: All right. It will be received in evidence. 
MR. SEXTON: Thank you. 
(Defendant's Exhibit No. 2 for Identification was 
‘received in evidence and marked Defendant's 
Exhibit No. 2.) 
(Defendant's Exhibit No. 2 was viewed by the jury.) 


* OK OK Ok 


BY MR. SEXTON: 

Q. Now,| you indicated yesterday, Mr. Hyman, that the size of the 
assembly is important to you in building the building. How does the 
size of this site compare to the size of the other buildings that you indi- 
cated yesterday you had built? A. The buildings we have under cons- 
truction now, there is one on Connecticut Avenue that is 159 units; there 
is one at 12th and M which is 174 units; there is one at 13th Street 


between M and N that is 177 units; there is one at 11th Street and Mass. 
that is 175 units. This building, being 167, would be in the general 
range which we consider feasible, and that would be upwards of 150 
units for which you would require in this type zoning 15,000 feet of land. 

Q. If you hada site half the site of this site, say 9,000 feet, how 
many units could you build on that? A. I would say, approximately, 
between eighty and ninety units. 

Q. Did you ever build an apartment house that small? A. We have 
built one. Our first building was 88 units. It was uptown. It was not in 
the same type of location; and this is partly upon what I base that to be 
feasible in running or to build a site must contain at least 150 units. 

Q. Translating 150 units into ground area, how much ground area 
would be required? A. It would be approximately 15,000 to 16,000 
square feet. 

Q. Now, as a real estate developer, what factors do you consider 
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in deciding whether or not to acquire a particular piece of property? 
A. The most important factor is location, location in two senses, loca- 
tion as being convenient to a working population which will lease these 
apartments. The apartments are designed for working people, either 
single people living together or alone or married couples. For the 
most part, they are not occupied by children in the type of units that 

is designed for this. Therefore, it should be adjacent or close toa 
working population, preferably where they could walk to work or be in 
the first taxicab zone or be within a few minutes by other public trans- 
portation. The further out the more difficult it would be to rent to these 
people who primarily do not have cars. 

Secondly, and just as important, is whether the area is financeable, 
whether somebody has come in there before and obtained financing. 
Your major lending institutions determine whether buildings can be 
built by the amount of loan that they will give. In some cases, or in 
most cases, if they don't like the area, they won't give any-- 

MR. WISE: If the Court please, Iam going to object to all of this 
as being irrelevant and immaterial to the subject property for which we 
are determining the sole issue of fair market value. 

THE COURT: Overruled. I am going to instruct the jury later. 

I might as well explain to you now why I am ruling that this evidence is 
properly to be considered by the jury. It is to be considered by the jury 
not to determine the actual amount per square foot as to the fair market 
value of the subject property, but it is being received by the Court to be 
considered by the jury as a factor with all the other evidence in the 
case to determine the highest and best use to which this property can be 
put, which is one of the factors which the appraisers agree should be 
taken into consideration in determining fair market value of the prop- 
erty; and it is solely for that purpose that this evidence ‘is being receiv- 
ed. 
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THE WITNESS: Yes, Your Honor. The factors I considered then 
are the rentability, whether a lending institution will finance it as an 
apartment house or whether it could just be used for houses, the size 
of the location, the size of the site-- 

* ee * 
CROSS EXAMINATION 

BY MR. WISE: 

* eK OK 

Q. That is what Iam trying to say, thank you. Now, when the 
building is completed, then that construction loan is usually, is it not, 
amortized by a regular loan, is it not, sir, amortized on a monthly basis 
for repayment over a term of years, twenty, thirty, forty years? 

A. There is normally a construction loan that would be paid off in toto 
and the permanent loan placed on. By practice they usually use one note 
which the construction lender will then sell to the permanent lender so 
as to not have to record the note in the instrument twice. First Federal, 
being a savings and loan association, gives both the construction loan 


and the permanent loan as one. So you are not using two people as is 


normally done if you are using an insurance company or a local bank. 
Here they give a construction loan and a permanent loan, a combina- 
tion they make. In this case it was a total of twenty years with twelve 
months for the building of the building, with amortization to start after 
twelve months; and once amortization was to start, you could consider 


that your permanent loan. 
* ee KK 


REDIRECT EXAMINATION 
BY MR. SEXTON: 


* * KK 
Q. Mr. Wise asked youa question about the loan from First Federal, 
about the fact'that it ran, I think he said it ran more than eleven years, 
and you said it ran twenty years? A. Twenty years. 
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Q. It wasn't crystal clear to me; you seemed to be talking about 
two loans, a construction loan and a permanent loan at the same time, 
and you seemed to be talking about the one loan. How long did the cons- 
truction loan run in this case? A. First Federal issued a commitment 
to the Senate Joint Venture, of which Iam a partner. The commitment 
was to give a loan for a period of twenty years, and that was one note. 
They indicated in that that there would be no principal amortization dur- 
ing the first year. 

The reason for that being it was during the first year the building 
was to be constructed. At the close of the construction period, then 
amortization was to begin. In other words, amortization is repayment 
of the principal, and at the end of the first year amortization or repay- 
ment of the principal would begin, and at the end of the twenty years, all 
the principal would be paid back. 

I considered the permanent loan, if we were to divide the single 
note into construction and permanent, the permanent would begin at 
some point after a year. This commitment went to the property. If we 
had sold it, whoever would have bought it would have been subject to the 
same thing. 


Q. You say, subject to the same thing? A. The commitment went 
to the property. It was secured by the property, and had we sold this 
property with the financing and say, with the plans, whoever bought the 
property would have received this same mortgage commitment andwoulde 


have been subject to the same terms. 
* KOK OK 


Thereupon, 


MILBURN J. DONOHOE, JR. 
called as a witness on behalf of the defendants and, having been first 
duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. SEXTON: 
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Q. Would you state your name, please, sir? A. Milburn J. Dono- 
hoe, Jr. 


Q. Where is your office, Mr. Donohoe? A. 300 Independence 
Avenue, Southeast. 


Q. What business are youin? A. Real estate broker and apprais- 


Q. How long have you been engaged in that business? A. Continu- 
ously since 1938 with the exception of Military Service. 

Q. And that is both as a broker and as an appraiser? A. Yes, sir. 

Q. With respect to your business as a real estate appraiser, can 
you tell us what professional organizations you belong to? A. The 
Washington Board of Realtors, the Society of Real Estate Appraisers, 
the American Society of Appraisers, the American Right-of-Way As- 
sociation, the Institute of Real Estate Management. 

Q. Now, does the Society of Residential Appraisers and the Amer- 
ican Society of Appraisers, do they have categories of membership? 

A. Yes, sir. 

Q. What are those categories and what category are you in? 

A. Iama senior member -- have a senior membership in both organi- 
zations. 

Q. Are there any appraisal organizations of which you have been 
an officer? A. Sir? 

Q. Are there any professional organizations of appraisers of which 
you have been an officer? A. Yes. I have been president of the Society 
of Real Estate Appraisers, the American Society of Appraisers -- that 
is, of the local chapters. 

Q. Over the past thirty years -- I believe it was thirty years, you 
said? A. No, sir. 

Q. Since 1938? A. Since 1938. 

Q. Pardon me. During that time, as an appraiser, what clients 
have you made appraisals for? Give us some representative examples. 

221 A. Well, the American Savings & Loan, American Security & Trust 
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Company, Eastern Savings & Loan, Guardian Federal Savings & Loan, 
Mercantile Safe Deposit & Trust Company of Baltimore, National Capital 
Bank, and First National Bank, Safeway Stores, Esso Standard Oil, and 
Gulf Oil, Tidewater Oil, District of Columbia Government, Federal 
Government agencies, and for the District Court, numerous attorneys 


and clients, individuals. | 

Q. You have done appraisal work for the District of ‘Columbia 
Government and the Federal Government? A. Many times; yes, sir. 

Q. You also appraise for private property owners? A. Yes, sir. 

Q. And whether you appraise for the District or for private owners, 
depends on which one hires you first? A. Quite often. 

Q. Have you qualified as an expert in District cases in this Court? 
A. Many times. 

Q. Are you familiar with the Northwest Section of the City of 
Washington? A. Yes, sir. 

Q. Have you made appraisals in the Northwest Section of the City? 
A. Many times, sir. 

Q. Would you give us some examples of some appraisals you have 
made in the last two or three years of properties in the Northwest Sec- 
tion of the City? A. Well, the corner of Fifth and F Streets, Northwest, 
which would be the southwest corner of Fifth and F; Seventh Day Advent- 
ist Church. I was the appraiser for the Federal Government on the 
National Cultural Center, now known as the John F. Kennedy Center for 
Performing Arts. I have done considerable work in the Foggy Bottom 
area for both property owners and the Government and the majority of 
the other work has been for banks and savings and loans through the 
whole Northwest area. 

MR. SEXTON: Your Honor, I submit the witness is. qualified. 

MR. WISE: It is conceded, if the Court please. 

THE COURT: Thank you. 

BY MR. SEXTON: 

Q. Mr. Donohoe, were you asked by the property owners in this 
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case to make an appraisal of Lots 813 through 817 and 837 in Square 568, 
as of October 23, 1963? A. Yes, sir. 

Q. And have you done so? A. Yes, sir. 

Q. Have you arrived at an opinion as to the fair market value of 
that property on October 23, 1963? A. Yes, sir. 

Q. Would you describe the property, please? A. The property 
which, on street address, runs from approximately 509 to 517 Third 
Street, Northwest, is situated on the east side of Third Street between 
E and F Streets. It is rectangular in shape and is 98 by 185 feet con- 
taining 18,130 square feet. 

It fronts on a 110-foot public street having a 56-foot roadway and is 
bounded on the north and south by two 25-foot-wide public alleys, and 
in the rear by a 10-foot-wide public alley. 

The property is zoned Special Purpose. In simple terms, this means 
limited office building use, apartments and parking users. 

Specifics, the maximum height that a building can be constructed on 
this zoning is 90 feet, but there is no limit in the number of stories. 
This height, incidentally, is above street grade. There is no limitation 
on how far down you can go in depth, such as basement or cellar. 

The floor area ratio which is one of the principal variations or uses 
that are permissible is this: For apartment houses and hotels is 6.0. 
For other structures it is 5.5. 

Floor area ratio, a simple illustration of it is this: If we havea 
10,000 square foot lot we are permitted to build six times that 10,000 
square feet above ground; that is to say, 60,000 square feet of building, 
whereas, an office building, I mean other than -- yes, say an office 
building, for example, it would be five and a half times the lot area if we 
use 10,000 square feet, for simplification, it would be 55,000 square foot 
of building. 


Now, the structure is also controlled by percentage of lot occupancy 
and that is 75 per cent of the area of the lot. In other words, the struct- 
ure itself cannot occupy more than that amount. 


89 


Q. Mr. Donohoe, let me interrupt you for one question. You have 
indicated that the percentage of occupancy is 75 per cent and FAR, floor 
area ratio for apartment use is six. 

Now, given the dimensions of this site, 18,130 square , feet, how many 
square feet of apartment building could be built on this site? A. Well, 
it would be six times the 18,130 square feet or 160,780 square feet. 

Q. Now, even though you indicated that only 75 per cent of the lot 
could be built on, do I understand that the property owner can build 
more than six floors and thus use up the entire 180,780 square feet? 

A. Well, he can go 8, 9, 10 floors. The controlling shing is merely the 
height, 90 feet. 

Q. What is the zoning of this property? A. Special purpose, SP 
is the identification. 

Q. What uses are permitted under that zoning? A. Well, apartment 
houses, hotels, motels, and what is known as limited office building use. 
This limitation means that it cannot be used in commercial trade, that 
is to say, if we build an office building we cannot have stores exposed 
on the street floor, for example. 

Certain specific occupations are not permissible. Actually, they go 
in reverse. They say that attorneys, accountants and certain professions, 
trade associations, labor unions, may have offices, but, for example, a 
real estate broker cannot have an office in SP zoning because the law 
specifies differently. 

Should I continue, sir? 

Q. Are you finished with your answer? A. Yes, sir. 

Q. Now, what method did you use in arriving at your opinion of the 
value of the property on October 23, 1963? A. Well, primarily, land 


sale comparison and also utilization of the property under its zoning, 
that is to say, because of its location, which I would like to enlarge on, 
coming to its highest and best use, I feel that it would have its highest 
and best use would be as a high-rise apartment house site. 

Further considerations must be made because of this specific zon- 
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ing, namely, SP, special purpose, which also permits office use. 

This can readily be realized by the convenience this property has 
to its location here, convenience to the District Court House here, the 
Court of General Sessions, the Municipal Center, as well as several 
government agencies and its convenience to the United States Capitol 
and the House and Senate Office Buildings. 

Furthermore, the demand has shown because of recent developments 
in this vicinity we have the Carpenters Building, Acacia Mutual Life, 
which has also put a new addition in, and also acquired considerable 
land holdings, and the Postal Workers Building and they also recently 
completed a new addition. 

Also, new offices with living accommodations, combination offices 
and living quarters, in the 200 block of Indiana Avenue, which is nearby. 

Furthermore, the Parkwood Company has recently done tremendous 
putting together of sites in the immediate vicinity for such things as 
office use and they are talking of a motel and actually a general complex. 

When we take all that into consideration and then the sales -- 

Q. Mr. Donohoe, did you make an inspection of the site? A. Yes, 
Sir. 


Q. Now, based solely upon inspection of the site and your knowledge 
of the area, your knowledge of property values in the District of Colum- 
bia, your permissible uses of the property under the applicable zoning 


regulations. and consideration of sales of similar properties, and based 
on no other factors, do you have an opinion as to the fair market value 
of the subject property on October 23, 1963? A. Sir, did you ask me 
a question? I didn't hear the end of it. 

THE COURT: He asked you whether you have an opinion as to the 
fair market value based upon the factors he enumerated. 

THE WITNESS: Yes, sir. 

BY MR. SEXTON: 

Q. Based solely on the factors I mentioned? A. Yes, sir. 

Q. Did you hear all the factors? A. Yes, sir. 
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Q. What is that opinion? A. Based on the number of sales alone, 
and the other factors I have mentioned, I feel that the market value of 
the property as of October 23, 1963 was $459,250. : 

Q. Now relating that total value to the square footage of 18,130 
square feet, what is that in dollars per square foot? A. $25.33 per 
square foot. 

Q. Now, in reaching that conclusion you relied on sales of other 
properties? A. Sales of other properties plus the utilization. 

Q. I didn't mean exclusively on sales. A. Yes. : 

Q. But among other things you relied on sales of other properties? 
A. Yes, sir. 

Q. Would you tell us now, one by one, giving the date of sale and the 
consideration paid and the address of the sale, and the area, tell us the 
sales that you considered in arriving at your opinion? A. Very well, 
sir. First is 213 E Street, Northwest, being Lot 805 in Square 68. The 
site contains 2200 square feet. The sale was August 21, 1962. It was 


from Hyman Rubin and his wife to Belvedere Investment, Inc. Federal 
Revenue Stamps were $54.25. The District of Columbia tax was $247.50. 
The price $49,500. The over-all price amounts to $22.50 per square 
foot. 


*x* kK eK 


THE WITNESS: The next one is 215 E Street, Northwest, being 
Lot 806 in Square 568. 
* * KOK 
The next is premises 617-619 Fourth Street, Northwest. Lot 7, 
Square 530, containing 2,167 square feet. 
x * KO 
BY MR. SEXTON: 
Q. Mr. Donohoe, in connection with sale number three, was there 
also a sale of another property next door to that property at or about 
the same time? A. Yes, sir. I will give that to you. 
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At 621 and 623 Fourth Street, Lots 802 and 8 in square 530, sold 
August 15, 1962, and that was from Sidney G. Spring and his wife Helene 
to National Savings & Trust Company, Trustee, and the price was 
$43,500. The amount of ground was 3,668 square feet. The price was 
$11.86 per square foot. 

The next sale is 705 Fourth Street, Northwest, Lots 807, 808 and 
809 in Square -- 

x * Kx 

THE WITNESS: In Square 529. The site contains 7,122 square feet. 
The sale was October 4, 1961. It is from the National Bank of Washing- 
ton, and others, as Trustee, to Richard H. Nash, and others. The price 
was $140,000 or $19.65 per square foot. 

And 207 E Street, Northwest, Lot 802 in Square 568, containing 
2200 square feet. 

* * KOK 

512 Second Street, Northwest, Lot 830 in Square 568, containing 
3,474 square feet. 

* OK OK Ok 

209 E Street, Northwest, Lot 803, Square 568, contains 2400 square 
feet. 

* Ok OK Ok 

500 F Street, Northwest, the southwest corner, Lot 820 Square 488 
contains 6,204 square feet. 

x~_ eK 

222 and 224 G Street, Northwest, Lots 830 and 833, in Square 566, 
containing 1,152 square feet. 

x eK OK 

Premises 226 and 228 G Street, Northwest, Lots 35, 36 and 832 in 
Square 566, contains 1,188 square feet. 


x KO OK 


BY MR. SEXTON: 


Q. Mr. Donohoe, does that complete the principal sales you relied 
on in the area close to the property? A. Yes, sir. 
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Q. Now, the size of this property in this case is 18,130 feet, is that 
correct? A. Yes, sir. 

Q. Are any of your sales that you have given us sales of properties 
of roughly that size? A. No, sir. In this one we have here, it is around 
7,000, which is one of our difficulties. , 

Q. The largest one you have in the area is around 7,000? A. Yes, 
sir. : 

Q. Now, you said it was one of your difficulties. What do youmean 
by that? A. Well, you try to get something as close to comparable as 
possible. However, some of these sales are pretty good guides when we 
take one and match it against the other. 

Q. Now, is there a difference between the value of a piece of prop- 
erty, say, of 2,000 feet and value of a piece of property 18,000 feet, is 
there a difference based solely on the difference in size? A. Yes, sir. 
It is utilization. 


Q. Would you spell it out a bit, what you mean by utilization? 


A. How a piece of property can be used. In other words, a small piece, 
it's obvious, we cannot put, say, a large office building -- it makes a 
difference in the structure, and also there is a matter of economics. 
It's certainly more economic to operate a larger building than it is in 
comparison a smaller building. 

Q. It is that fact, that difference reflected in the comparative value 
of the comparative pieces of property by the factors you have just men- 
tioned, are they reflected in the value of a large site as compared to the 
value of a small piece of property? A. To some degree, yes. 

Q. Now, Mr. Donohoe, did you, in addition to the sales in the im- 
mediate area around the property, did you also take into consideration 
sales in other areas not within two or three blocks of the property ? 

A. Yes, sir, I did. 

Q. Why did you do that? A. Primarily, to get some sites with 
larger parcels of ground, a little more comparable to it, and also neigh- 
borhoods which have some degree of similarity to the subject, both 
reasons. 
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Q. Now, were these other sales, sales of property which was also 
zoned special purpose? A. Yes, sir. 

Q. All right. Would you tell us what those other sales are? 

A. Well, the first one is 1316 New Hampshire Avenue, Northwest -- 

MR. WISE: If the Court please, Iam going to object to any sale 
that far away from the property, 1316 Massachusetts Avenue or New 
Hampshire Avenue, whichever it was. 

THE COURT: Overruled. He may answer. 

MR. WISE: Is that New Hampshire Avenue or Massachusetts 
Avenue ? 

THE WITNESS: New Hampshire Avenue. 

MR. WISE: That is what I thought. Thank you. 

THE WITNESS: This was Lot 81 in Square 97, contains 10,725 
square feet. The sale was September 27, 1960, Nora A. Lichtenberg to 
Ace Realty Corporation. The price was $293,000 or $27.32 per square 
foot. 


The next one -- 


THE COURT: You might indicate exactly how far away this was 
from the subject property here and the reasons why you took this prop- 
erty, which is located out of the way. 

THE WITNESS: Very well, Your Honor. The site is, we might call 
it, almost completely across town down in the Foggy Bottom area. It is 
a distance of around four miles. 

THE COURT: How far away would it be from the contemplated road 
which is being constructed by the District of Columbia, which necessi- 
tated the taking of the subject property for condemnation, do you know? 

THE WITNESS: Iam sorry, Your Honor, I didn't hear you. 

THE COURT: The purpose of taking this property, is it not true, 
is for the purpose of constructing a highway, Mr. Wise? 

MR. WISE: Yes, Your Honor. 

THE COURT: Do you know how far this piece would be from the 
highway as it ran closest to this piece of property? 
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THE WITNESS: It's about four miles away, Your Honor. 

THE COURT: From the highway, itself? : 

THE WITNESS: Yes. 

BY MR. SEXTON: 

Q. How many blocks away is it, Mr. Donohoe, this Twentieth and 
New Hampshire Avenue that you are talking about? A. It's about 24th 
and L, the approximate address. 

Q. Twenty-fourth and L, compared to -- A. No, it wouldn't be L, 
at all, it would be closer than that, about H or I Street. 

Q. Did you indicate that you considered the area in which this prop- 
erty is located, the sale you are talking about in September of 1960, to 
be comparable to the area in which this property is located, in October 
1963? A. Yes, sir. 

Q. Would you indicate to us why you think they are so? A. That 
was one of the reasons, the neighborhood was run down, there had been 
some development with little small houses, but, generally, the neighbor- 
hood was run down, but the only improvements around had been the new 
People's Life Insurance Building and some State Department buildings 
close by. Outside of that the real thing is convenience of location and 
its potential value as a result of its zoning, and a good sized site. 

Q. Now, that sale which you referred to in 1960, is that an area 
which has been improved over the time? A. Yes, it has improved 
since. 

Q. Similarly, is the area in which the subject property is located, 
has that been improved over the period '61, '62, and "63? A. Yes; as 
I said previously, because of the new structures being built around it. 

Q. Does that have any affect upon the prices being paid in that 
area at Third and E over that period of time? A. Definitely. 

Q. Mr. Donohoe, did you complete your description of that New 
Hampshire Avenue sale? A. Yes, sir. 


Q. Do you have any other sales not in the immediate area of Third 
and E that you used as comparable sales? A. Yes, sir. We have an 
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assembly, I think I might as well abbreviate it, there were 17 sales, 
that's at the northeast corner of New Hampshire Avenue and L Street, 
which is near the other one I gave, made by Melvin Gelman for various 
parties and this stretched from February to July of 1962. The parcel 
contains 25,427 square feet. The over-all price was $652,000 or $25.64 
per square foot. 


BY MR. SEXTON: 

Q. Now, Mr. Donohoe, were there any other sales in the immediate 
area of Third and E which you took into account? A. Yes. There was 
one that I missed. It's the southeast corner of Third and E Streets, 
Northwest, which is Lot 811 in Square 570. It contains 7,616 square 
feet. 

*x* Ke 

Q. Now, Mr. Donohoe, were there any other sales that you took into 
account in arriving at your opinion? A. Yes, sir, there were two more. 
One was premises 1112 through 1124 Eleventh Street, Northwest. 

Q. What was the date of that sale? A. The contract was dated 
October 17, 1963. 

Q. When was the settlement under that contract? A. Not until 
January 1964. 

MR. WISE: I object, if the Court please. It goes beyond the date of 
taking. 

MR. SEXTON: Your Honor, may we approach the bench? 

THE COURT: Yes. 

(BENCH CONFERENCE.) 


(AT THE BENCH:) 
THE COURT: Do I understand that the contract -- have you got the 
contract here? 


MR. SEXTON: Yes. And I am prepared to produce the party to the 
contract to identify the contract and testify from it. 
THE COURT: Well, it seems to me -- 
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MR. WISE: If it is a consummated contract, I will withdraw my 
objection. 

MR. SEXTON: The contract is dated September 18th and settle- 
ment was in January. The contract was executed by both parties. 

THE COURT: Would you want to show Mr. Wise the contract and 
let him see it during the noon hour? : 

MR. SEXTON: Fine. The witness has one other sale in this cate- 
gory. 

THE COURT: You show Mr. Wise both of those contracts. 

(END OF THE BENCH CONFERENCE.) 

BY MR. SEXTON: 

Q. Mr. Donohoe, when we recessed this morning I had asked you 
about any other comparable sales which you had used in arriving at 
your value, and you started to answer with respect toa sale of some 
lots in square 315, I believe? 

*x* * kK OK 

THE WITNESS: And these are lots 813 through 819, inclusive. 
This contract was dated October 17th, 1963. The parties to the contract 
were Angelo Puglisi and Nathan Poole. The purchasers were Ben Sin- 
ger and Lee Rubenstein. The property consisted of 15,602 square feet. 
The sale was for $327,642.00. The price was at $21.00'per square foot. 

The next property was premises 1112 and 1114 M Street, and 1127 
through 1141 12th Street, Northwest. This is the Southeast corner of 
12th and M Streets. The lots are numbers 17, 20, 21, 22, 23, 24, 808, 
809 and 810 to square 315. 

THE COURT: How far away are these from the subject property ? 

THE WITNESS: Pardon me, Your Honor. Approximately twelve 
blocks. 

THE COURT: How can you justify them as comparable sales at 
that distance ? 

THE WITNESS: The neighborhood is considerably similar to the 
subject neighborhood. That is it has run-down area in it but it is being 
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improved on'the outskirts. And it is also convenient to transportation 
and the other facilities such as the subject. Furthermore, the zoning 
is the same, SP. 

BY MR. SEXTON: 

Q. Now in this other area that you are talking about, would you com: 
pare the existing uses in the area andthe uses to which the area is chang- 
ing, and do the same factors apply to these? A. The zoning is the 
same and the general usage would be the same. 

Q. Specifically, you indicated that both areas were changing. Now 
are those areas changing in the same way? A. Quite similar; yes. 

Q. Specifically, how are they changing? A. Well, the general 
tendency is to develop these properties as apartment house sites. I 
feel that the subject site, the 500 block of Third Street, is a little bit 
more advantageous because the site would be more readily utilized for 
offices as well as for apartment houses. That is to say, the demand, 
in my opinion, would be better. 

Q. Did you finish your description of that sale? A. No, sir. 

This sale was contracted July 26, 1963. It was settled October 
24th, 1963. ‘The parties to it were Angelo Puglisi and Nathan Poole to 
the A and M Development Company, that is to say Max Sitenfeld Et Al, 
the group. The price was $287,746.12, or approximately $21.31 per 
square foot for 13,499 square feet. 

I believe that completes it. 

Q. Would you give the street addresses of that last sale? 

A. The street addresses are 1112, 1114 M Street, and then 1127 through 
1141 12th Street. 

Q. This is the area around 12th and M? A. The principal key to it 
is the Southeast corner of 12th and M Streets, Northwest. 

Q. It is also close to Massachusetts Avenue, isn't it? A. Approx- 
imately half a block. 

Q. Incidentally, the first of the two sale which you testified to this 
afternoon you said that the contract date was October 18th, 1963. What 
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was the settlement date: A. January 18th, 1964. 

MR. SEXTON: Would Your Honor indulge me one moment ? 

THE COURT: All right. 

BY MR. SEXTON: 

Q. Mr. Donohoe, on that first sale -- 

THE COURT: Excuse me. Was this New Hampshire and M 
Streets which you testified about before the recess this! noon also in 
Foggy Bottom? 

THE WITNESS: Yes, Your Honor. 

BY MR. SEXTON: 

Q. Mr. Donohoe, you testified, I think, to 1316 New Hampshire 
Avenue and New Hampshire and L Streets this morning, which are in 
Foggy Bottom, right? A. Yes, sir. 

Q. And the two you testified to this afternoon are not in Foggy 
Bottom, right? A. No, sir. They are in what we might call the close- 
in central Northwest area. 

Q. Around 12th and M and 12th and nigaachnselte A. Yes. 

* * kK 

Q. Thank you. Now were there any other sales which you took 
into account in arriving at your opinion? A. No. I studied practically 
every sale in the immediate vicinity but I think these are the principal 
sales that I took in arriving at my evaluation. 

Q. Now getting back to the specific site itself, is it eee that 
the site is bounded on one side by a street and on three sides by alleys? 
A. To me, that is one of the principal considerations in evaluation of 
the property. Its advantages over a corner, for example -- Pardon me 
a moment and I will clarify this. In taking the subject site, which is a 
parcel free and clear on all sides, in other words, a street and three 
alleys, making it so that you could have what we call a free- standing 
building there. And through every comparable, or every sale to arrive, 
to help arrive at a value, not a single one was quite as good as the sub- 
ject site in that respect. Corners under the old zoning regulations used 
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to be advantageous. Under our present regulations they do not enjoy 
the advantages of a site such as the subject has, because there, for 
example, if you wish to utilize your corner to the maximum someone 
can build on each side of you on the corner. Therefore, you will only 
have two sides basically exposed for light and air. With the subject you 
could build just as much of the area of your lot to the corner. You can 
build just as high. You can go just as much of the floor area ratio as 

a corner and you still have all four sides open for light and air, which 
in itself is very advantageous, to say nothing of less costs during the 
course of construction. 


Q. Now, Mr. Donohoe, I asked you earlier for your opinion on the 
value of the property, and I limited my question to your opinion based 
upon consideration of certain specified factors. A. Yes. 

Q. I would now like to ask you are there other factors which were 
not included in my previous question -- A. Yes, sir. 

Q. Well, let me finish the question, please. Are there other factors 
which were not included in my previous question which you as an ap- 


praiser consider to be factors which should be taken into account in 
determining the highest and best use of the property? 

MR. WISE: I object, if the Court please. I think that question has 
been answered. It is.repetitious. = : 

THE COURT: Well, he said he has not testified to certain other 
factors, so it:is not repetitious. Are there factors which you have not 
previously testified to which you have taken into consideration? 

THE WITNESS: Yes, sir. 

THE COURT: All right, you may answer. 

THE WITNESS: Well, in checking information which was furnished 
to me concerning this property, I found that there had been an excava- 
tion permit -- 

THE COURT: Now are you talking about this $12,000.00 item? 

MR. SEXTON: Iam not talking about the item as a dollar item, 
Your Honor. I am talking about the fact of excavation as a fact. 


THE COURT: Go ahead. 

THE WITNESS: That there had been a permit for extavation on 
this site. Furthermore, the records show that there had been a loan 
placed on the site -- a matter of record -- by the First Federal Savings 
and Loan. Furthermore, there had been a set of plans for utilization of 
the site which had been brought to my attention and which I have exami- 
ned. These factors, I feel, have some effect on valuation, I think they 
have some effect on the value of the land in this sense -- 

THE COURT: Do you mean relating to the highest and best use? 

THE WITNESS: Yes, Your Honor. They are evidence of what the 
building can be utilized for. It is more than a theory. It is what you 
might call factual information showing that the property can be utilized 
in a certain manner, which I feel to be the highest and best use. 

BY MR. SEXTON: 

Q. You said you looked at the architect's plans? A. Yes, sir. 

Q. Are these the plans (indicating), which have been introduced into 
evidence as defendants’ exhibit 1? A. I have seen these plans and have 
examined them; yes, sir. 

Q. Now how many units were going to be built on the Properly 
under those plans? A. 167 units. 

Q. Now in considering the highest and best use of this property -- 
Strike that, please. Now do these items which you have just mentioned-- 
I will call them for the sake of convenience for the record special fac- 
tors. By this I mean the excavation, the plans and the financing. -- Do 


these special factors have a value in themselves apart from the land? 
A. Individually, no. 
Q. Does the existence of these special factors which you have men- 


tioned, in your opinion, lead you tofeelthat you, as an appraiser, can 
properly take into account and should take into account in it as your 
opinion? 

THE COURT: He just got through testifying to that, counsel. That 
is repetitious. 


BY MR. SEXTON: 

Q. Mr. Donohoe, now -- 

THE COURT: Did you consider in any way the cost of the plans or 
the cost of the architectural fees, or the cost of financing in arriving at 
your evaluation? 

THE WITNESS: Not specifically; no, Your Honor. 

THE COURT: You Say not specifically. Did you in any way take 
into consideration the cost of architectural fees, the cost of the plans or 
the cost of financing in arriving at your figure of valuation? 

THE WITNESS: Not on the valuation that I have given previously, 
Your Honor. 

THE COURT: That is what I want to know. I want to be sure about 
that, the fact that you did not take those factors into consideration. 

THE WITNESS: No, Your Honor. 

BY MR. SEXTON: 

Q. Well, Mr. Donohoe, in answering this last question you were 
referring to the $25.33 figure you gave before; is that right? A. That 
is correct. 

Q. Now taking into account these special factors you have just 
mentioned -- and Iam not now talking about the cost of any of these 
items. I don't mean the cost of the plans or the cost of financing or the 
cost of excavation. -- But taking into account the fact of excavation, 
the fact of financing and the fact that plans were in existence to build 
the building, taking into account those factors; and also taking into ac- 
count all the other factors you mentioned previously in answering the 
question when you gave the $25.33 square foot valuation; taking into 
account all of those factors; do you have an opinion as to the fair market 
value of this property on October 23, 1963? A. Yes, sir. 

MR. WISE: He gave that once before, if the Court please. 

THE COURT: I thought you gave the fair market value considering 
the highest and best use before ? 

THE WITNESS: I did, Your Honor. 
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THE COURT: Didn't that include these factors? 

THE WITNESS: No, sir. 

THE COURT: Why not? 

THE WITNESS: Because I was so instructed that I was to give -- 

THE COURT: So instructed by whom? 3 

THE WITNESS: Mr. Sexton. 

THE COURT: I didn't hear this instruction in open court. 

MR. SEXTON: The way the question was phrased, Your Honor, 
before. I asked him -- 

THE COURT: Well, it seems to me, the highest and best use con- 
templates the very factors you have just mentioned now. Obviously, it 
seems clear to me that it does, that you should have taken these factors 
into consideration in determining the highest and best use, together with 
comparable sales, in determining value. Isn't that eeeen part of the 
highest and best use? 

THE WITNESS: Your Honor, I think there might be. a little mis- 
understanding here. 

THE COURT: When we are talking about highest and best use, are 
we not talking about the possibility of getting a permit and having exca- 
vation done and having the opportunity of erecting a building of this 
kind? Isn't that what we mean by highest and best use? 

THE WITNESS: Well, Your Honor, I think if I can clarify this a 
little bit here -- Without any knowledge that there has been these 
special factors -- 

THE COURT: Well you had the knowledge, did you not, when you 
were testifying as to what your total valuation was of the highest and 
best use? 

MR. SEXTON: Your Honor, may I say something? | 

THE COURT: Well, I want him to answer my question before you 
get onto yours. 

THE WITNESS: Your Honor, this is a little different than a normal 
situation. 
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THE COURT: Well, let's get away from any relative statements 
now and get right down to the specific thing Iam asking you about. As 
I understood your previous testimony, you were giving a valuation, a 
fair market value of $459,250.00, based upon comparable sales, plus 
highest and best use to which this property could be put; right? 

THE WITNESS: That is correct, Your Honor. 

THE COURT: Taking into consideration your complete investiga- 
tion, your inspection of the property, your checking of the records in 
the District of Columbia Recording Office, your talking with the buyers 
and sellers; and also taking into consideration the type of location and 
the type of building that could be erected on that piece of property, the 
usage to which it could be put; and taking into consideration the fact 
that plans had been drawn -- you had knowledge of the fact that plans 
shad been drawn; you had examined them -- and taking into consider- 
ation your knowledge of the fact that several permits had been issued, 
permits for excavation and permits for building -- whatever permits 
there were -- and taking all those factors into consideration; wasn't 
your estimate based upon all those factors in this figure of $459,250.00? 

THE WITNESS: No, Your Honor. 

THE COURT: Well, I think it should have been. I had assumed 
that it was. We don't want this testimony going in piecemeal., I thought 
this was the final figure of his evaluation and now we are coming to 
another figure, counsel, of an additional amount. I think the original 
question should have contemplated all the factors involved in determin- 
ing fair market value when the original question was asked. 

MR. SEXTON: Iam sorry, Your Honor. Perhaps I anticipated an 
objection and I sought to split the two things apart so the issue would be 
presented -- 

THE COURT: There is just one other item. I want to make it clear 
anyway that the parties have agreed that the excavation and demolition 
costs were $12,000.00. 

Did you include that sum in your $459,250.00 figure? 


THE WITNESS: No, sir. 

THE COURT: Well, if he wants to give an opinion adding that sum 
obviously there can be no objection to that because that has been agreed 
upon. | 

BY MR. SEXTON: 

Q. Why did you not include the $12,000.00? 

THE COURT: It is immaterial as to why he did not. ‘It may be 
added to the figure because it has been agreed upon that that is the 
figure. So the testimony may be considered as an opinion expressing 
the fair market value of $12,000.00 added to the $459,250.00. I figure 
it to be $471,250.00. Is that correct? 

MR. SEXTON: Yes, Your Honor. 

THE COURT: All right. 

MR. SEXTON: May I proceed, Your Honor. 

THE COURT: You may. 

BY MR. SEXTON: 

Q. Mr. Donohoe, I would like to ask you a question that perhaps I 
should have asked you in the first place. : 

THE COURT: Well, you did ask the question, and I had assumed 
that you included all the factors; and I had assumed that the witness had 
taken into consideration all the factors involved in the highest and best 
use. Now we are going over the same ground again with some added 
factors being put into the picture. | 

MR. SEXTON: Yes, Your Honor. Now I want to ask a question 
based upon all factors. ! 

THE COURT: Why didn't you ask that question in the first instance, 


to include all the factors, instead of trying to compartmentalize it and 
do it piecemeal? 

MR. WISE: That is the reason I said it was repetitious. I thought 
it was asked in the first instance. 


THE COURT: I thought you included all the factors: and I thought 
this witness had considered all the factors. 
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Didn't you understand you were giving a final figure as to the fair 
market value of this property when you testified this morning? 

THE WITNESS: Your Honor -- 

THE COURT: No, you are going around ina circle, I am afraid, 
by calling me "Your Honor"’. I just feel it. 

Didn't you consider all the factors, including highest and best use, 
when you gave your conclusion as to the fair market value this morning 
of $459,250.00, except this excavation figure ? 

THE WITNESS: I did not take into consideration the excavation or 
anything else -- 

THE COURT: No, I have got excavation excepted from it. I said 
other than excavation did you not consider all the other factors involved 
in highest and best use? 

THE WITNESS: As generally referred to; yes. 

THE COURT: Well then I will sustain the objection. 

MR. WISE: If it please the Court, I also object to $12,000.00 being 
added, because the defendants gave that figure and gave it to us, and 
Mr. Donohoe was well-aware of it or should have been well-aware of it 
long before the trial of this case. I am going to object to it being in- 
cluded at this time. 

MR. SEXTON: Your Honor -- 

THE COURT: I will overrule that objection. 

MR. SEXTON: It is precisely for that reason I asked Mr. Donohoe 
the question why he didn't take it into account. 

THE COURT: Counsel, I indicated that it was proper to increase 
this valuation by $12,000.00, but beyond that Iam sustaining the objec- 
tion by the District of Columbia. 

BY MR. SEXTON: 

Q. Mr. Donohoe, let me ask you this: Would your answer to my 
question the objection to which has been sustained have resulted ina 
different dollar figure? 

MR. WISE: Objection. 
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THE COURT: Counsel, I suggest you do not go into this after the 
Court has ruled. You are now going squarely against the ruling of the 
Court. 

MR. SEXTON: May we approach the bench, Your Honor? 

THE COURT: No, sir, not on this proposition. I have ruled. 

MR. SEXTON: I simply want to make the record clear. 

THE COURT: The record is clear. You have made your objection 
and the record will stand with your objection. 

MR. SEXTON: Thank you. 

You may examine. 


CROSS EXAMINATION 


BY MR. WISE: 

Q. Mr. Donohoe, give me your definition, if you please, of the 
word "comparability"? A. Insofar as real estate is concerned partic- 
ularly, that which has a similar neighborhood -- 

Q. Let me take this down now. Similar neighborhood? A. Similar 
neighborhood, similar zoning and, as near as possible, similar topog- 
raphy and size of the parcel. Similar to the one that can be used, some- 
what similarly the same. | 


BY MR. WISE: 

Q. I want to talk now about 1316 New Hampshire Avenue -- New 
Hampshire Avenue and L Streets. Would you say that is a nice part of 
Foggy Bottom or a bad part of Foggy Bottom? A. As of 1960 it was 
pretty sad. 

Q. Iam talking about in 1963. The cutoff date is October 23rd, 
1963; and I take it your comparables were limited to that date? A. The 
date of this comparable was 1960. 


* x KK 


Q. Let's talk about this one at 12th and M which is closer to Mas- 


sachusetts Avenue. That is a very good location, isn't it, sir? 
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A. The fact that it is convenient to Massachusetts Avenue is fairly 
good, but the neighborhood is very badly run down. 

Q. How far isthis away, this 1112 - 1114 M Street and 1127 through 
1141 12th Street, Northwest? How far away from Massachusetts Ave- 
nue are those properties? A. Approximately a half a block. 

Q. Now just West of 14th Street on Massachusetts Avenue is where 
the embassies start, is it not, sir? A. Just where? 

Q. West of 14th Street going West on Massachusetts Avenue. 

A. My impression is that the embassies start beyond Dupont Circle. 

Q. That is West of 14th Street, isn't it? A. It is quite a distance 
from 14th Street. 

Q. How far? A. That is closer to 20th Street. 

Q. Yes, that is six blocks away from where the embassies start. 
A. All right, sir. 

Q. Now tell me, please, about this assembly here, these lots 17, 
20, 21, 22, 23, 24, 808, 809 and 810 in square 315? Tell me about that 
assembly, if you please, sir? A. Well this parcel here has a small 


frontage, a shallow frontage on M Street. Practically all the frontage 
is on 12th Street. It is on the corner. I guess you might call it a dog- 
leg shape; and, in my opinion, it cannot compare to the subject. Some 
of it is smaller. 


Q. Are you telling us now that you have given us things that are 
not comparable to the subject property? A. It has comparability in 
some similarity to the neighborhood, and similarity in zoning and it is 
also in what we call the center core of the city. 

Q. Would you say that this location is just as comparable as the 
Foggy Bottom comparables you gave a little while ago? A. I think this 
might be construed to have a little bit more degree of comparability in 
one sense, because it is in the center core of the city, but the site can- 
not be utilized hardly as well as the subject. 

Q. Are you now telling me, sir, that Foggy Bottom is a much 
better section and not comparable to the subject property, the subject 
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taking; is that what you are telling me? A. I say it has a degree of 
comparability. 

Q. You can get a degree of comparability almost any place in the 
city, can't you? A. I didn't hear you. 

Q. You can get a degree of comparability almost any place in the 
city, can't you? A. If you have certain other factors, such as trans- 
portation, same zoning, business facilities close by. Yes, but it is very 
limited. 


Thereupon, 
ADELBERT W., LEE 
called as a witness on behalf of the Defendants and, having been first 
duly sworn, was examined and testified as follows: 

MR SEXTON: Your Honor, there is one matter I would like to go 
into before asking Mr. Lee any questions. By ac cat we want to 
admit Defendants' No, 3. 

THE COURT: Defendants' No, 3? 

MR. SEXTON: Yes; which is a copy of the excavation peru grant: 
ed the Third and E Joint Venture on June 21, 1963 by the District of 
Columbia Government. : 

MR. WISE: It is so stipulated, Your Honor. 

THE COURT: It will be received, 

(Defendants’ Exhibit No, 3, Excavation Permit granted 
Third and E Joint Venture, previously marked for 
identification, was received in evidence.) 
DIRECT EXAMINATION 
BY MR, SEXTON: 
Q. State your name, please. A, Adelbert W. Lee. 


* * KOK 


Q. What business are you in? A. Real Estate Appraiser. 

MR. WISE: If the Court please, in the interest of saving time, I 
would be very happy to concede the very fine qualifications of Mr. Lee 
as an appraiser, 


110 


THE COURT: All right. 
BY MR, SEXTON: 
Q. Now, Mr. Lee, were you asked by the property owners in this 


x kK * 


case to make an appraisal of the fair market value as of Oc tober 23, 
1963, Lots 813 through 817 and 837 in Square 568? A. Iwas, sir. 


Q. What is the zoning on that property? A. SP, special purpose, 

Q. We have already had testimony about special purpose zoning. 
Will you tell us very briefly what the uses are on special purpose? 

A. Special purpose zoning, as the name implies, there is not too much 

relatively speaking of that zoning in the District of Columbia, I brought 
with me a map to show you more graphically the substance of that state- 
ment and that, in brief, permits usage for apartment and office purposes 

Q. Mr. Lee, do you want to illustrate what you just said, on this 
map that is set on the easel? A. Do you wish me to approach the map, 
sir? 

Q. Yes, 

(Thereupon, the witness left the witness stand and 
went to the board.) 

A. The map is a small scale because of the area and it might be 
difficult for the jury to see from there. I will point it out. 

Here is the United States Capitol and here is the Court House area 
where we are presently located and ringed around in a "U" shape is an 
area of special purpose zoning. 

Then we don't find any more east of the Capitol except a little 
portion here that was taken by the United States Government a year or 
two --- about two years ago, incidental to the proposed extension of the 
Library. So that is shown on the map and that is no longer in existence. 

Then we move from the area just iucated and go cul along Mass- 


achusetts Avenue. I am pcinting now to the area extending from Tenth 
Street on over past Thomas Circle, Scott Circle and Dupont Circle, 
there is an area there, 

We find some down along Sixteenth Street, a few streets cown in the 
lower area, just west of the White House. 
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That pretty well covers it. I think I am correct in that statement, 
the special purpose zoning. So you can see that it is clustered around 
in this immediate area, this area has none, and the extreme North- 
west area has none, 

BY MR, SEXTON: 

Q. Special purpose zoning as illustrated on this map is what is 
shown in light blue, is that right? A. Light blue is correct, sir. 

Q. Coming in through here? A, Yes, sir. 

Q. This map, I notice, is dated 1958, Has there been any change 
in zoning as far as special purpose is concerned in the city since 1958? 
A. Not appreciable. There may be afew minor places, maybe a square 
or fraction of a square here and there, but appreciably there has been 

none, 

There has been one area of extension over here in ii is known 
as the Foggy Bottom area and that was a square or two, as I recall, 
But in the main that map pretty well represents the extent of the special 
purpose zoning in the District, 

(Thereupon, the witness resumed the witness stand. ) 

MR, SEXTON: Your Honor, I would like to offer this map in evi- 
dence as an illustration of the witness' testimony. 

THE COURT: Is there any objection? 

MR. WISE: If it is taken off the board, if the Court please, I have 
no objection, 

THE COURT: No, the board can't get into the jury room. [If the 
jury meets in the jury room here, or wherever they are going to meet, 
they can't carry this board with them, It will be received in evidence. 

(Map was marked Defendants' Exhibit No, 4 and was 
received in evidence.) 

BY MR, SEXTON: 

Q. Now, Mr. Lee, did you inspect the site of the property? A. Yes, 
sir, I did. 

Q. Will you describe the site to us in relation to its location, what 
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311 is around it and the size and nature of the site? A. It is an assembly 
of several lots that is bounded by public space on four sides which gives 
it a rather unique situation in that we have a public street, Third Street, 
we have two side alleys, both on the north and south side of it, that are 
public alleys, and we also have an alley in the rear of it which is, as I 
say, gives it a very choice setting. 

It has a total area of 18,130 square feet. It is not far from where 
we are presently sitting and it is in what we commonly know as the 
Judiciary Court House area and it is close, as we all know, to many 
government buildings and is very accessible, Third Street is one of the 
prime express routes through the city on which heavy traffic flows. 

So, in every respect, it has a traffic setting for development. 

Q. Is it significant that the site is bounded on all sides by streets 
or alleys? A. Yes, sir. I would say that that definitely is a very 
favorable factor to give light and air, and you are not hampered by 
contiguous structures such as you would have with a parcel or assembly 
of land where you had abutting property lines. 

Q. Did you testify to the size of the site? A. Yes, sir, I did, 

Q. Have you, Mr. Lee, taken into consideration, in arriving at 
your opinion, the highest and best use of this property? A. I did, sir. 

Q. What do you consider that highest and best use to be? A. That 
would be a combination apartment house and office building, 

Q. Are both of those uses permitted under this zoning? A. They 
are, sir, 

* * KK 

Q. Do you consider professional office use as a feasible use in 
this area? A, Very definitely, sir, 

Q. Why do you say that? A. Attorneys are inclined to colonize, 
they like to be close to the Court House. This is just a healthy walk, a 
very short walk to the Court House. It is not far from the United States 


Capitol, Senate Office Building, many of the government buildings; Gen- 


eral Accounting Office is in very close proximity, and the attorneys, re 
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presentatives of manufacturers, lobbying groups, many people are 
looking for areas that are easily accessible to the government and pub- 
lic buildings that are in this area, 

Q. Now, what factors have you taken into account in arriving at 
your opinion of the fair market value of this property on October 23, 
1963? A. I gave consideration to the fact that it was an assembled 
property. I gave consideration -- , 

Q. Let me interrupt you for amoment. A. Yes. : 

Q. Will you explain in a little more detail what you mean by the 
fact that it was an assembled property and how that affects your opinion 
as to fair market value? A, Yes, sir. Assembled properties, gentle- 
men, have greater value than individual parcels, By that I mean, if we 
had one house on a plottage 20 by 100, that may have one value, but 
where you assemble enough properties and there is a series of lots in 
this assembly, where you have a composite piece of property, a plottage 
as we call it, that can be utilized for a higher and better use than it had 
been heretofore, you have an increment in the value, 

That is what we know as an assembly factor. Then when you add to 
that the other amenities such as the fact that it is covered on four sides 
by public space, you recognize that as another factor. | 

You also are conscious, as we look at this property, that in the past 
several years there has been quite a transition from what has been a 
very neglected area, some houses vacant, some of them rooming houses 
and some years ago it was a fine residential section and it has deteri- 
orated to a neglected community, And the higher and better use of this 
property, such as office and apartment building, would command an 
entirely different price than if you have one or two houses here and 
there. | 
Q. Now, is the size of an assembly a factor? Is there a difference 
between an assembly of 4,000 and an assembly of 18,000 square feet? 
A, Yes, sir. You have greater latitude in which you can use that pro- 
duct, 
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Q. Which assembly would be better, the 4,000 or the 18,000? 

A. The largest you can get, the more attractive it is and the greater 
price it will demand, 
* * KK 

Q. Did you give consideration to sales data, sales of other proper- 
ties? A. Yes, sir. In appraising we always go to the market to see 
what the activity has been in the market, and what we call market price, 
That is, what a willing seller and a willing buyer are paying in the mar- 
ket. We give consideration to that as one of the factors that we use in 
arriving at our final considered opinion as to what the market value of 
a given property is. That was done in this case, sir, 

Q. How did you obtain your sales data? A, I consulted with prop- 
erty owners, brokers and others having knowledge. I consulted with 
some of the property owners that had been involved in selling or buying. 

I checked the sales information that I had with public records and, 
in some instances, had available to me contracts and title company 
settlement sheets, checking out many, many properties to determine 
what had been actually paid on the market, to see what the public was 
paying and that is, as I say, what we commonly call market value. 

Q. Included in that, did you check the Federal Revenue stamps and 
the D.C. tax stamps that were paid with respect to transfers? A. Yes, 
sir. I determined that and I might say that I subscribe to Stone's 
Mercantile Reports, which gave a daily report of the transfers each day, 
and I have records in my office back to 1939, if I recall correctly, show- 
ing each transfer, and I used that also in my checking. 

Q. Are there any other factors which you took into account, that 
you haven't mentioned already, in arriving at your opinion of value? 

A. I recognized that this property, in the pursuit of its highest and best 
use, had been the target of some plans for a re-use, That is, there has 
been permits secured for an excavation to place an apartment building 
there, 

There had been plans prepared by a competent architect showing a 
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very substantial structure, The owners had also arranged for financing 
of this property and in every way were in pursuit of improving this 
property to its highest and best use and stopped because of the fact that 
the District wished to acquire same. ? 

Q. Did you inspect the architect's plans? A, I did, sir. 

Q. Are these, which are Defendants' Exhibit 1, are these the plans 
that you inspected? A, These are the plans and they are noted as 515 
Third Street, Northwest, a ten-story apartment building. 

Q. How many units were going to be put in the building, according 
to these plans? A. My recollection, I think there was 167, if I rememb- 
er rightly. 


Q. Did you take that into account in arriving at your opinion as to 


the value of the land? A, I recognized that was one of the factors; yes, 
sir. 

Q. Did you say you took into account the existence of financing 
commitment on this land? A. Yes, sir, I did. 

Q. Do you consider that a relevant factor in determining the value 
of the land on October 23, 1963? A, I think it's quite ‘an important 
factor, Mr. Sexton, because we find here a community that has been 
very much neglected and run down, In fact, there were some houses 
boarded up and were not even used. When we get that type of property 
it's not always easy to get financing. 

It has been my privilege to be a mortgage loan representative for 
some of the insurance companies. And we know the apathy of insurance 
companies and lending institutions, they are not pioneers. They like to 
follow but not pioneer. It takes some difficulty in convincing them when 
you get a changed area that their money should be invested in a commu- 
nity that is changing. 

And this factor does have a bearing because the barrier, so to 
speak, had been broken and it was shown, if possible, to get financing in 
this area, 

Q. Are there any other areas in the city with SP zoning in which 
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similar pioneering has taken place in recent years? A, Yes, sir. In 
my investigation I looked around to see some of the other communities. 
I was conscious of the area around Eleventh, Twelfth and Thirteenth, in 
the vicinity of L, M and N, where, there again, many homes that in 
years past had been very fine, had been neglected, had become rooming 
houses, some of them were unoccupied for years, and in many instances 
had been boarded up, and in other cases they had been torn down and 
parking lot usage was made of the land as sort of an interim income 
until they had been placed in their higher and best use. 

Q. Are there some apartment buildings now being constructed in 
that area? A, There are, sir. 


Q. Is the situation you mentioned with respect to the financing also 
true in that area? A, That is correct, sir. 

Q. By that I meant it was pioneering in getting financing as well as 
building buildings? A. Yes. You have that same experience when you 
break into a new community, you have a hurdle or barrier in financing 


that takes considerable prodding and selling and you have got to con- 
vince and very properly so these insurance companies, banks and lend- 
ing companies, because they are putting trust funds money into those 
areas, 

Q. Are there any other factors that you considered in arriving at 
your opinion that you haven't mentioned? A. I don't recall offhand, 
There may be. In this business you make a rather determined and ex- 
haustive investigation and some of them are almost automatic, It is 
hard to recall all of them. However, I will say that I employed practi- 
cally every means that I could recall as being proper to a determination 
of what was a fair and reasonable market value, recognizing the usual 
practices of recognized approach, 

Q. Do you have an opinion as to the effect of these factors, these 
special factors you mentioned, the financing and the existence of plans 
and the excavation, how did those factors tend to affect the value of this 
property? A. They definitely are an upgrading factor because until 
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such time as a developer is able to convince the lending market that a 
property of this type has not only a theoretical higher and better use 
but is a practical and sound investment, you do have a lagging there and 
once you have broken through that barrier you begin to set values on a 
climb, I think one of the most spectacular areas is around Connecticut 


Avenue and K street, 

It has been fantastic the way that area has gone and every time you 
hear of a transfer it's just pyramiding values there from there on, so 
once these reluctant lenders -- and I use that word advisedly because 
they were in good conscience having to be careful with trust funds -- 
but once they have gone through the experience of financing and it be- 
comes contiguous and it goes on from there and people are willing to 
pay prices in excess of those before and because someone has shown 
that a trail could be followed, ; 

Q. You indicated you made use of comparative asieg data in arriv- 
ing at your opinion, How did you use that sales data? A, Well, I 
looked to the sales and I found quite a number of sales but not to en- 
cumber the record with a lot of recitals on them, I tried to confine my- 
self to 1962 and 1963 sales in one or two instances I also thought I 
would gain some better appreciation of what the market was by looking 
to, say, 1959 as against the 1962 sale, which I believe I have in my 
records here, showing what the increment had been where we found a 
rather dull and lagging ma-ket ve find that the impetus of this changed 
area began to show up in the prices that the people were paying. 

Q. Now, Mr. Lee, would you tell us what your opinion is as to the 
fair market value of the subject property on October 23, 1963? A, It 
is my considered opinion, Mr. Sexton, that the value of this property as 
of the date of taking is $543,900. 

Q. You divided that amount by the footage in property, which is 
18,130 feet; what does that give you as a value per square foot? A. 
$30.00 per square foot, Mr. Sexton, , 

Q. Now, did you ascertain what amounts had been spent by the 
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owners with respect to demolition of buildings and excavation of the 
property? A. Yes, sir. 

THE COURT: Why not get right to it and indicate that it has been 
agreed that $12,000 was paid for these purposes and ask whether he has 
included that in the value? 

MR, SEXTON: Very well. 

BY MR. SEXTON: 

Q. It has been agreed, Mr. Lee, that the amount expended was 
$12,000. Have you taken into account that sum in arriving at your 
opinion? A. I recognized that and included that in my opinion, sir. 

Q. How did you include it in your opinion? A, As one of the factors 
in utilizing this property to the fullest and best use. I was acquainted 
with the fact, by the owners, that that money had been actually expended 
and was one of the incidental expenses to a higher and better use of the 
property. 

Q. Did you make an appraisal, without considering that factor and 
adding $12,000? A. Nosir. I considered it as one of the component 
parts of it. 

Q. Now, Mr. Lee, let's move to the comparative sale data that you 
used in arriving at your opinion, Let me ask you, first, the preliminary 
question, how you used this sale data in arriving at your opinion? 

A. This sales data is what we call in our trade one of the tools of the 
trade. In other words, you look to what the maket value has been paying 
and you weigh that as one of the factors. You consider the date, you 
consider many, many different features of it, and after having 
experience in these matters you use your professional judgment and ad- 
justing or recognizing differences both as to date, trends and many 
other factors. 

Q. One of the government's appraisers in testifying said he used 
the sales data as guides but that in the final analysis it was his expert 
opinion that he was giving, based upon all the considerations of all the 
factors; would you agree with that as the correct approach? A, I think 
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that is a fair representation of it because if it were not so, you wouldn't 
need appraisers, you would need a comptometer or slide rule operators 
and they could take the figures and come up with a figure. 

You have got to interpret them just like a doctor analyses a patients 
ailment. You make determinations on professional experience, The 
same thing applies when you approach asale, There may be extenuat- 
ing circumstances and many factors which you try to ferret out, 

Q. All right, sir. Starting with sales in the immediate area of 
subject property, would you give us the sales which you took into ac - 
count, stating the date of the sale, the location, the lots, the street 
address, the parties and the total consideration paid and price per squ- 
are foot data? A. Right, sir. I considered in Square 568, which is the 
square in which the subject property is located, Lot 805, That formerly 
was improved by premises 213 E, Street, Northwest. This sale was 
made August 21, 1962, at least that was the date the deed was recorded. 
It had 2200 square feet and sold for $49,500, and that breaks down to 
$22.50 per square foot. : 

I considered 806, Lot 806, which is contiguous to that, and this 
sale was made in May of 1959, and that sale represented a building 
known as 215 E, Street, Northwest, and area of 1500 square feet. That 
sold for $9,500, or $6.33. Iused this sale because I found that that 
same property was the subject of a re-sale in August of -- August 21st 
of 62 at $34,000 or $22.67. So we find a period there of approximately 
three years a change in price from $6.33 to $22.67. 

Q. That is the same property that was sold? A, That's right,sir. 

Q. Once in 1959 for $6.33 and once in 1962 for $22.67? A. That's 
correct, sir, 3 

Again in the same square, Lot 802 was the subject of a sale on 
March 21, 1962. It involved 207 E, Street, Northwest which had 2200 
square feet and sold for $40,000, and the rate per square foot would 
have been $18.18, 

Lot 830 in that same square -- 
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MR. WISE: Will you go a little slower, please? I am getting 
pretty old, 

THE WITNESS: Iam sorry, yes. 

MR, WISE: Thank you very much. 

THE WITNESS: Was there some figures you wanted there, Mr. 
Wise? 

MR, WISE: No, I think I have it now, thank you. 

THE WITNESS: Now I am on Lot 830 which was sold June 26, 1962. 

MR. WISE: Is this the same square, sir? 

THE WITNESS: Yes, sir. And this was a property known as 512 
Second Street,; Northwest, It has 3474 square feet, That sold for 
$63,000 or $18.13 per square foot. 

Now, in Square 566, Lots 830 and 833 -- 

BY MR, SEXTON: 

Q. Excuse me. Where is Square 566 located? A. That is 222 and 
224 G, Street Northwest, a block and a half from the subject property. 
That was sold May 23, 1963, The combined area of those two lots was 
1152 square feet and that sold for $30,500 or $26.48 a foot. 

In the same square, Lots 35, 36 and 802, was sold -- 

Q. Did you say 802? A. That's 832, I'm sorry. Sold May 28,1963. 
The combined area of that property, which is known as 228 and 226 G, 
Street, is 1188 square feet and that sold for $32,500 and the rate per 
foot on that is $27.36, 

In Square 488, Lot 820, which is known as 524 Fifth Street, North- 
west, at the time of the sale -- this sale was made October 16, 1962. 
It involved an area of 6,240 square feet. The price was $125,000. 

MR. WISE: May I have the square foot, please? 

THE WITNESS: Yes; 6204. 

MR, WISE: 6204 square feet? 

THE WITNESS: Yes, sir. And the price was $125,000. The rate 
per foot was $20.15. 

BY MR. SEXTON: 
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Q. Mr. Lee, were there other sales in the immediate area of the 
subject property which you took into account in arriving at your opinion? 
A. Let's see. I don't seem to see the others here at the moment, I 
have several other sales here, Mr. Sexton, that were in the area of 
11th, 12th and 13th, 

Q. I am talking at the moment about the sales in the area of Third 
and E, Are these the only sales that you relied on, or did you also take 
into consideration any other sales in the area? A. I am sorry, I don't 
quite get your question, sir. 

Q. Have you ascertained whether or not there were any other 
sales in the immediate area which you have looked at and which you are 
familiar with? A. Yes, sir. I looked at a property known as Lot 811 
in Square 570. There was afirst sale made of that property on July 17, 
1959, 

MR. WISE: May we have the address of that, please? 

THE WITNESS: Yes, sir. That was 433 Third Street, Northwest, 


and also 228, 226 and 224 E, It was a corner location, Now, that prop- 
erty has a total area of 7,616 square feet. In 1959 that sold for $8.93. 

A second sale of that occurred October 12, 1962, covering the same 
area, and the price was $165,000. The rate per square foot on that is 
$21.66. There, again, I used the '59 and '62 sales of the same property 
to show the area trends. 


BY MR, SEXTON: 

Q. Have you now described to us all of the sales of which you are 
aware in the area around Third and E? A. Around the subject property 
sir? 

Q. Yes. A, Ihave investigated an awful lot of sales but I think 
that is pretty much the pattern, I have a few other notes here. Ihave 
one here, for example, a sale in 1959, Square 570, Lots 21, which was 
known as 404 Second Street, Northwest, It is now a parking lot. That 
property had an area of 1296 square feet and that sold for $40,000 or 
$30.86, That was a sale of a property back in '59 and over $30, That 
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was pioneering the area, so to speak, Most of the sales in '59 didn’t 
approach that, but there was an actual sale in '59 at that price, 

Q. Well, what I am trying to get to is that you have given us some 
sales which, I take it, are representative of sales in the area, Have 
you tried to give us every single sale that occurred? A. Oh, no, sir, 
no, 

Q. All right. Now, you indicated earlier that the size of an assem- 
bly is important. In the sales that you looked at in the area around 
Third and E, how many properties, how many sales did you find of 
properties that were around the same size, that is, around 18,000 feet, 
around the same size as this property? A, I don't recall any, sir. 

Q. What was the largest square footage of any of the properties 
that you just testified about? A. I think the 6204 was about the largest 
Ihave, sir. 

Q. Well, how about your sale 1, 3, 4 and 5, is that an assembly? 
A, Well, those are individual sales, Mr. Sexton, and they represented 
a sales price on that basis only. They are not an assembly that finally 
evolved itself, as we find today, but at the time those sales were made 
they were not in that category. 

Q. Now, Mr. Lee, did you give consideration to sales in other 
areas not within two or three blocks of the subject property? A. Yes, 
sir, I checked the market to see what had occurred in the area around 
11th, 12th and 13th Street, which had the same zoning, 

MR, WISE: I will object to this at this time. 

THE COURT: Does this come to the issue we were talking about, 
which we were discussing, Mr. Sexton? 

MR, SEXTON: No, Your Honor, this is similar to Mr, Donohoe's 
testimony yesterday about sales around 12th and M, 12th and Massa- 
chusetts, 

THE COURT: Sales prior to the time of taking? 

MR, SEXTON: Yes. 

MR. WISE: I am going to object, being too remote from the subject 
property, if the Court please. 
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THE COURT: Was it necessary for you to consider these sales in 
order for you to arrive at this evaluation which you have given? 

THE WITNESS: Your Honor, I was doing that to check my judg- 
ment, 

THE COURT: Was it necessary? 

THE WITNESS: It was, yes, sir. 

THE COURT: Would you have arrived at a different computation? 

THE WITNESS: Iwas checking my judgment. I think I would have 
had the same answer. : 

THE COURT: Well, then, I will sustain the objection. 

BY MR, SEXTON: 

Q. Mr. Lee, did you consider it appropriate or necessary as an 


appraiser to take these sales into account in prone the conclusion 


which you reached? 

THE COURT: I thought I just asked him that question, Wasn't that 
about what he was asked? 

THE WITNESS: Yes. 

MR, SEXTON: Did he say yes, Your Honor? 

THE COURT: Lunderstood, no. You would have arrived at this 
same evaluation if you had not these sales to consider, isn't that what 
you said? 

THE WITNESS: Yes. 

MR. SEXTON: That is not quite the same question I asked him, 
Your Honor, 

THE COURT: In view of his last answer I will sustain the objection, 

MR. SEXTON: Your Honor, may we approach the bench? 

THE COURT: If it is in connection with this ruling, you have made 
your objection, and it isn't necessary, Mr. Sexton, 

MR, SEXTON: I wanted to state the initial reason, Your Honor. 

THE COURT: All right. You can approach the bench and state it 
for the record. ! 

(Bench conference.) 


(At the Bench:) 

MR. SEXTON: I simply wanted to say, I think if he can show sales 
in two areas which he says help him support his value, that this goes 
very heavily to the weight of his testimony with the jury. 

THE COURT: I think they are too remote, 

MR, SEXTON: He testified already that the areas are comparable, 
very similar, 

THE COURT: He testified they weren't necessary to determine the 
evaluation, 

MR. SEXTON: I don't believe he testified they were necessary, 
Your Honor. He testified he would have reached the same conclusion, 

THE COURT: I think there are sufficient sales, there were suffi- 
cient sales in the same area in order for him to arrive at a valuation 
to not justify the admission of sales that are that remote from the loca- 
tion, 

MR, SEXTON: May I ask him that question, whether there were 
sufficient sales in the area? 

THE COURT: Surely. 

(END OF BENCH CONFERENCE.) 
(IN OPEN COURT :) 

BY MR, SEXTON: 

Q. Mr. Lee, in your opinion as an appriaser, were there sufficient 
sales in the immediate area around Third and E upon which you could 
reach a conclusion as to the value of the subject property on the date of 
taking? A, Yes, sir, I felt that there was sufficient information there 
and in line with my usual practice I go and check and recheck my judg- 


ment. 
** KK 


Q. Incidentally, in some of these sales were there improvements 
on the premises at the time of sale, which were demolished after the 
purchase? A, The greater portion of them did have improvements and 
in most instances they have since been demolished with the buyer pay- 
ing the demolition costs. 
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Q. How does the fact of demolition affect -- does the fact of 
demolition under those circumstances affect your consideration of those 
sales in arriving at your opinion of fair market value? A, Well, the 
price per foot that I have given is a base price. When the buyer acquir- 
es a property that's improved and he has to wreck it, he has that addi- 

t ional cost, so the out-of-pocket expense in his acquisition of many of 
these properties is greater than I have shown here. 

Q. For example, your sale number eight, Lot 820 in Square 488-- 
A. Yes, sir, 

Q.--which was sold for $20.15 a foot, was that building demolished 
after acquisition by Mr. Cohen? A, Yes, sir. That was an old church, 
and I have had some experience in demolition costs of churches, and 
they do have some unusual hazzards and problems and while I don't 
know what the demolition cost of this was, I know from experience it 
would have been very substantial. 

Q. Did you take into account, in considering the sales where there 
was demolition after purchase, the additional cost of demoloition which 
the buyer would have to pay in order to arrive at the raw, unimproved 
land that would be left after the building was demolished? A. Yes, 
sir. I gave some consideration to it, knowing that there was that factor. 
However, the figures that I have given do not reflect that cost. 

In other words, these are bare costs. By the time you add demo- 
lition costs to it, you may run anywhere from one or two dollars per 
square foot, depending upon the peculiar problems to each property. 
Certain properties have greater factors in hazards in demolition than 
others, so you find a fluctuation on that, | 

** ke * 
CROSS- EXAMINATION 

BY MR. WBE: 
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Q. That amounts to how much a square foot, your fair market 
365 value? A, You mean on my appraisal, sir? 


Q. Yes, sir. A. $30.00. 

Q. All right, sir. Excluding this parking lot, Lot 570, which you 
just talked about and which you said you did not consider, can you tell 
this Court and jury any other instance of SP zoned property which you 
have recited.to us that went as high as $30 a square foot? A. No, sir, 
there is none, 

Q. Actually, they were around $20 a square foot, weren't they? 

A, I think around $22, $26, $27. 

Q. Now, if Iemploy you, Mr. Lee, to appraise a piece of property, 
I want to get your idea of fair market value. Would you come up and 
tell me $30 and some cents a foot when the average was aroum $21 or 
$22? A, Yes, sir. 

Q. Would you let me pay that much, sir? A, Yes, sir, I think you 
must consider all the factors that would be considered by insurance 
companies and banks when they consider properties for loans and it's 
not uncommon when you have all the factors weighted to put a valuation 
in excess of what the market has been when you see an upward trend 
and generally proven in the area and considering its highest and best 
use, it's not uncommon. 

Q. You are telling me now you are putting a value on there in 
excess of the valuation indicated by the market? A. It's done very, 
very frequently, sir. 

Q. Where did you learn that? Who ever told you to do anything 
like that, sir? That you have a right to put on an excess over the pre- 
vailing market, A. There is nothing wrong with that, Mr. Wise, noth- 
ing surprising about it, it's done every day, FHA and others are doing 
it. There is nothing improper about it. 

Q. I believe you told us on your direct examination that you repre- 
sent several building and loan associations. A. I don't represent 
building and loans, I appraise for National Capital Bank, Sun Life, Phila- 
delphia Life, about half dozen others. 

Q. Yes, sir, Let me ask you a question which I think will appeal 
to your intelligence. 
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I am a bank, and I say to you, Mr. Lee, I have an application fora 
loan of $75,000 on a piece of property. Go out and give me the fair 
market value so I will know how much to lend on that property. 

Would you go out and search for the largest figures comparable 
that you could find, so that I would make a commitment on a loan on 


that or would you give me the average market price in that particular 
area? A, Property, Mr. Wise, is approached on the basis of what it 
is worth. Now, the actual market gives you one of the tools to deter- 
mine what the value of that property is and that is not an unusual situ- 
ation. We go out and look at a property. We find a higher and better 
use for it, These properties have had a very miserable use and we are 


beginning to find them in a transition, 

We can't go back in history and say they are only worth that much, 
We would never get anybody investing any money if we did, As long as 
the property could be improved to the higher andbest use and show 
adequate returns and plans and everything else, they know there is a 
good financial situation, there is nothing wrong in the world with recog- 
nizing a higher value because you are recognizing what that property 
will earn for you. 

Q. Without giving you any figures, did the owners ‘tell you how 
much they had put in the planning of this building? A. I am familiar 
with what they put into it, yes, sir. 

Q. And what did you do, take the market and then the costs of 
everything to them to up your square foot value? A. No, sir, I 
wouldn't put myself in that position in any case, 

* KK OK 

Q. Are you telling us that you went beyond the market that pre- 
vailed at the time and you added an arbitrary figure to that market; is 
that right, sir? A. No, sir. I recognize that where you have a proper- 
ty in the transition of higher and best use, that is a market value. 
These people could go out, if they were inclined to do it, and sell for 
$30 or more afoot. Most people, when they have gotten to that point, 
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in fact I don't know anybody who is willing to turn loose a project such 
as this, has reached to somebody else to make money out of it. They 
develop it themselves, 
* * eK * 
REDIRECT EXAMINATION 

BY MR, SEXTON: 

Q. Mr. Lee, you testified as to various sales of other properties 
that you took into account. Now, when you seek to determine the mar- 
ket value of this property as of October 23, 1963, do you look at those 
sales only and consider only them in arriving at your opinion? A, No, 
sir, They are part of the composite investigation that I make and they 
are one of the facets of a value that an appraiser determines, 

Q. Now, these sales that you testified to, did you find any sales of 
property that was 18,000 or, roughly, in the range of 18,000 square 
feet? A. No, sir. 

Q. Did you find any sales -- A. I wanted to say I found no assem- 
bly with that area, 

Q. Did you find any sales of properties that were surrounded on all 
sides by streets and alleys? A. No, sir, I did not. 

Q. Did you find any sales of properties that had a 25-foot alley on 
either side, a 10-foot alley inthe rear? A, I did not, 

Q. Did you find any sales of properties that were not only surround- 
ed on all sides by streets and alleys but fronted on a major street like 
Third Street? A, I did not have any information on my investigation 

that would come in that category. 

Q. Did you find any comparable sales in which the property own- 
ers have applied for and received an excavation permit from the Dist- 
rict of Columbia? A, No, sir, 

Q. Did you find any other sales in which architects' plans had been 
prepared to build a building on the site? A, I did not, 

Q. Did you find any other sales in which financing had been obtain- 
ed for the purpose of building a new building? A, No, sir. 
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Q. Now, when you find the sale of a property which is smaller in 
size and different characteristics as to which none of these factors are 
present, you find, for example, a sale, Lot 805 in Square 568 for $22.50 
a foot, or a sale of Lot 802 in Square 568 for $18.18 a foot, is it unusual 
that in arriving at the valuation of this property, which has quite differ- 
ent characteristics, that you arrive at a dollar figure per square foot 
which is higher than the sales shown by these other sales? A. No, sir, 
not unusual at all, 

Q. Now, when Mr. Wise asked you if you had advised lending 
institution clients to make loans which were above the market, and you 
said yes, how did you understand the meaning of the term market? 

A. Well, if you are talking about the history of what properties have 
sold for before, that is one thing; but market is not always understood, 
It's a word that can be bandied around and has different interpretations. 
I like to think more of the value of the property. These properties that 
have value in re-use have a different value than reflected in the history 


of their small segment sales, and when you have an assembly factor 
and you come foward with plans for an apartment that can be shown as 
modern and up-to-date in an area that there is a demand, there is a 
different factor of value there, 

And so you goto your lending institution and you know that you have 
a modern going project, a different use than has been in the community 
and if it meets all the tests of financing, there is nothing improper 


about going into a higher area. We find that with practically every type 
of land assembly. I think most interesting thing has been down in South- 
west, Idid many squares for the RLA, properties that were appraised 
there and acquired at a very small figure per square foot are now being 
sold by the RLA at many, many, many times over the value that was 
attained by the government in acquiring that property and we could go on 
and on and cite other areas of assembly and sale, so you look to the 
history of these things for certain landmarks but they are not defenses 
373 you cannot get over. 
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Q. Would it be proper in your opinion as an appraiser in arriving 
at fair market value of property to take the average of all of the sales 
that you looked at and divide them up by the number of sales and come 
out with a number and call that number the value of the property? 

A. No, sir. If you did you wouldn't need appraisers. All you would 
need would be somebody with a slide rule and you would save a lot of 
money and time. It can't be done that simple, 

* ke oe 

BY MR, SEXTON: 

Q. Would it be proper in your opinion to take the prices which 
have been paid for the sales of these other lots, other smaller lots in 
other locations as to which the special factors were not present, and 
take sales that were made in 1962 and 1963 and add some adjustment 
factor to that price and call that fair market value of the property on 
October 23,1963? A, You say moving into another area? 

Q. No, I am talking about sales in the Third and E, Street area, 

In other words, would it have been proper for you to have taken those 
eight sales that you testified to and to look at the date at which the sales 
occurred in relation to their taking and added some factor or some ad- 
justment number to those sales and call that the fair market value of 
this property on the date of taking? A. There is no mathematical 
operation that any experienced and informed appraiser can use, He has 
to interpret those in the light of his judgment and experience and that's 
as near as you can answer that. There is no mathematical equation 
that you can come up with in fairness to anything. 

Q. Is there any piece of real estate which is exactly like any other 
piece of real estate? A. No, sir. That is why there are so many 
appraisers, there are just a lot of different types of property. 

Q. Why did you not give major significance to the sales that 
occurred in 1959 and 1960? A. I think the sales that were made in 
1959 began to indicate that there was a change in the neighborhood, 
Some of those sales in '59 and '60 were a continuation of the same 
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obsolete use, Some of them were for the purpose of asseinbly and 
there has been a trend in this area since about '58, I DeHeNes even to 
change the entire complexion of the area, 


(AT THE BENCH:) 
MR. SEXTON: That concludes my testimony, except for the prof- 
fers I want to make out of the presence of the jury. 
THE COURT: You can make your proffers now. Go ahead. 
MR. SEXTON: First, there are two mistakes in the transcript I 
would like to correct since the jury is going to get it. One is at page 


232, where one of my witnesses is testifying, the figure appears 


$14.20 on one of the sales. On page 61 Mr. Koones testified that sale 
was $20.14 and not $14.20. My notes show this is what the witness 
said and Mr. Koones said the same thing. 

THE COURT: What page? 

MR. SEXTON: Page 61. 

THE COURT: Do you agree to that? 

MR. WISE: That is what Mr. Koones said. I don't nave my notes 
before me. 

THE COURT: $20.14. 

MR. WISE: No objection. The witness testified to ‘that. 

THE COURT: Seventh Day Adventist Church, 5th and F. Do you 
have that in your notes? 

MR. WISE: As I recall that was his testimony. 

THE COURT: I will change this, then. 

MR. SEXTON: Thank you. The other one is page 246. 

Mr. Morrissette's name appears but it doesn't appear properly. 
That name appears as Marchett. 

THE COURT: How do you spell it? 

MR. SEXTON: (Spelling.) M-o-r-r-i-s-s-e-t-t-e. He is the same 
man Mr. Rubenstein was just testifying about. 

THE COURT: Do you agree on that? 
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MR. WISE: Yes, sir. The reporters can't get all these names cor- 
rectly unless they are spelled out. 

THE COURT: Is there anything else? 

MR. SEXTON: Not as far as the transcript is concerned. On real 
estate taxes I will submit an order prorating the interest. 

THE COURT: Can't we do that after the verdict? 

MR. SEXTON: Yes, sir. 

* eK OK 

MR. SEXTON: I would like to move to reinstate in the record the 
testimony as to the cost of the architect's plans. 

THE COURT: You don't have to move to reinstate it. You made 
your objection and I sustained it. The government objected to it and I 
sustained the objection and you don't have to clutter the record. Ihave 
put my notations on your instructions, which indicate it too, so you are 
fully protected on the record. 


BY MR. SEXTON: 

I would like to move to strike the testimony of Mr. Koones and Mr. 
Gogarty on the ground they did not take into account some of the factors 
relevant in appraising property such as plans both admitted was a fac- 
tor, and such as advances. 

THE COURT: Motion denied. 

MR. SEXTON: Also, that if Mr. Donohoe had been allowed to 
answer my questions-- 

THE COURT: You are talking so fast. 

MR. SEXTON: Iam sorry. If Mr. Donohoe had been allowed to 
answer the question on page 251 and 252. This was the question, tak- 
ing into account all factors, including financing, he would have said 
the value was $534,250. $29.46, a foot, taking into account the cost. 

I would like to make a proffer as to three sales after the declara- 
tion of taking. 

THE COURT: At 12th and Massachusetts Avenue? 
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MR. SEXTON: Yes, sir. 

THE COURT: In the vicinity of 12th and Mazsachusette Avenue. 

MR. SEXTON: Yes, sir. Just nine blocks up Massachusetts from 
the highway from 3rd to 12th. | 

There would be testimony these sales were arm's length sales and 
the area was comparable and the appraiser would have taken the sales 
into account as relevant sales if he was allowed to do so. 

First, a sale November 8, 1963, from Morrissette to Rubenstein, 
at $23.98 a square foot of Lots 813 through 819 in Square 315. 

A sale on November 6, 1963 by Nathan Poole and Angelo Puglisi to 
Rubenstein and Hyman of one-half interest in several lots in Square 
245, located 1226 to 1236 13th Street, N.W., SP zoning, 16,523 feet 
total, one half interest sold for $230,141.50. $27.86 a foot. 

The last one is a sale on November 18, 1963, of Lot 26 in Square 
315, from William Stephenson to Ben Singer and Lee Rubenstein for 
$85,000, or $29.50 a foot. 

We offer these primarily because they are larger sites and support 
the appraisers that there was a sharp up-trend in values in these areas. 

THE COURT: Is that all? 

MR. SEXTON: One more. On the sales by Mr. Lee that were ex- 
cluded on the ground -- if called to testify -- 

THE COURT: Is this the 12th and Massachusetts Avenue area? 

MR. SEXTON: Prior to the taking. 

THE COURT: Let's confine ourselves to sales after the taking. 
Are you finished with that? 

MR. SEXTON: Yes, sir. 

THE COURT: The reason the Court excluded those sales, 12th 
and Massachusetts is about nine blocks from the proposed inner loop 
freeway, which is a major highway planned to pass through the "center 
core" of the city. Both the property that has been taken by the District 
and is at issue in this case, and the property at 12th and Massachusetts, 


134 


are in this center core of the city, as indicated by the sworn testimony. 
Both areas are extremely likely to be substantially affected by this 
highway, and were thus likely to have had values affected after the date 
of taking of land for the highway. In any event, assuming arguendo that 
some sales after the date of taking might be admissible in some situa- 
tions, there is enough risk that any sales in this general area after the 
date of taking were affected by the taking to justify this Court in ex- 
cluding testimony of any such later sales. 

Is there anything else? 

MR. SEXTON: The last thing is Mr. Lee sought to testify to sales 
in the 12th and M area prior to the taking. Objection was made and 
they were excluded. I would like to note for the record what the sales 
prices were on those properties if he had testified. 

THE COURT: Go ahead. I excluded them? 

MR. SEXTON: You excluded them on the ground he said he would 
have arrived at the same result. 

THE COURT: He said he didn't need the benefit of these sales to 


arrive at his conclusions because he had enough other comparable 
sales to arrive at a conclusion and arrived at the same conclusion even 
if he included the sales in his conclusion. 

MR. SEXTON: That is correct. 


THE COURT: For that reason I don't think it is necessary for you 
to indicate the prices. 

MR. SEXTON: The prices go as high as $25 a foot. 

THE COURT: Let the record show that. 

MR. SEXTON: And supports his testimony. 

THE COURT: All right. 

MR. WISE: May I ask how you ruled on these instructions, Your 
Honor ? 

THE COURT: I have given practically all of your instructions. 

MR. WISE: No, I mean Mr. Sexton's. The ones I got on Friday. 

THE COURT: One is given in the Court's language. 
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No. 2 is given in part and denied in part. I am going to explain 
the reason why I have admitted the plans in evidence. 

No. 3 is given in part and denied in part for the same reason. 

No. 4 is given in the Court's language. We have agreed on this 
$12,000 figure. : 

MR. WISE: Yes, sir. 

THE COURT: No. 5 is given in the Court's language. 

No. 6 is given in the Court's language. 

No. 7 is denied. 

MR. SEXTON: What was No. 6, Your Honor? 

THE COURT: Given in the Court's language. Given in part and 
denied in part. You are repeating in No. 6 what you had before. The 
cost of the architect's plans you had in the previous one. 

No. 7 denied. 

No. 8 given in the Court's language. 


* kK * 


OPENING ARGUMENT ON BEHALF OF GOVERNMENT 
MR. WISE: 


* ee 


We are talking, if you please, about 168,000 odd square feet, com- 
prising, I should say, a little more than a third of an acre, having a 
zoning of SP which permits the several uses which you have heard 
from the witness stand, one of which is the building of a high rise apart- 
ment house, and there is no disagreement among either the government 
or the defendant as to the highest and best use of this particular lot. 

No disagreement. The highest and best use would be for high rise 
apartments. 
x ke * 

It is a section that is highly undesirable. You certainly cannot 
compare that section with the nicest sections of the city. Ask your- 
selves, if you please, what men in their right minds, if I might say so, 
would spend a great deal of money putting up a high rise apartment 
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house on Third Street between D and E, between E and F, where women 
are afraid to walk the streets at night for fear they will be dragged up 
into an alley and raped; where men are afraid to walk the streets at 
night for fear they will be yoked and robbed and maybe murdered; 
where the police department runs, if you please, not one policeman 

on a beat, but two police on a beat, and often times a canine dog in 
addition to that. 

Would you -- ask yourselves these questions when you get to the 
jury room -~- would you rent an apartment down here in this section 
and put your wife and family in that apartment? Your wife would be 
afraid to go out at night. You wouldn't dare go out at night unescorted. 
You wouldn't let her go out at night. The children would be afraid. It 


is no place to raise a family. 
* eK OK 


His Honor will instruct you, among other things, that testimony 
regarding the fact that plans were made for this building, architectural 
fees, was permitted to be let in the testimony only for the purpose of 


showing you gentlemen what the highest and best use of this land was 
and will have nothing at all to do with the fair market value to be ar- 
rived at, the dollar value to be arrived at, by you gentlemen when you 
deliberate in this case. 

In other words, you cannot anticipate what the cost to have those 
architectural plans and fees added -- you cannot do that. That informa- 
tion was given to you for one purpose: To show you what was the high- 
est and best use of this particular land and that high rise apartments 
as testified by all the witnesses in this case. 

* kK OK 

Remember Mr. Lee astonishingly came out with $30 a square foot 
for this land, based on what he said were his comparables. He cited 
his comparables that he used. I now challenge Mr. Lee or anyone else 
and it is right in the record, gentlemen, where you can see it, he gave 
five comparables, one $22.50 a foot, one at $22.67 a foot, another 
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$18.13 a foot, another $26.48 a square foot, another $21.66 a square 
foot. If you average those sales out you will come to $22 a square foot. 
Yet he comes up with $30 a square foot and I asked him how about that, 
how did he make $30 a square foot out of the comparables he had chos- 
en. He said, "Oh, Mr. Wise, I gave a bonus." 

I said, "Well, you tell me, Mr. Lee, in what school you learned that 
you would ascertain market and then put an arbitrary bonus on it? 

MR. SEXTON: Objection. Mr. Lee did not say he put a bonus on it, 
arbitrary or any other kind. 

THE COURT: It is for the jury to determine what the evidence 
has been. You will have the transcript. 

MR. WISE: I will stand on the record, if the Court please. 

He said, no, he didn't learn that in any school. I asked him why he 
did it. He couldn't give a satisfactory answer but you ave a right to 
draw reasonable inferences from his testimony. 

MR. DONOHOE had been on the stand first. Mr. Donohoe, realiz- 
ing what I had done to him on cross-examination about the use of prop- 
erties over in Foggy Bottom, isn't it reasonable for you gentlemen to 
draw a reasonable inference that Mr. Lee also had Foggy Bottom in his 
comparables but he did not want to be subjected to the same abuse I 
gave Mr. Donohoe on his cross-examination and deleted them, and hav- 
ing deleted those properties over there he still stuck to his fair market 
value of $30 a square foot and could not justify it. He cannot justify it 
on the record, gentlemen, and I will leave that to you gentlemen to 


determine. 
x * kK * 


CLOSING ARGUMENT BY COUNSEL 
ON BEHALF OF DEFENDANTS. 


*x* kK * 


Finally, in conclusion, I will say simply that I think you start with 
this data as raw sales data, that you have to take into account from this 
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the special site characteristics of this property and the fact that this 


property was a partially developed building site. 
OK OK OK 


CHARGE BY THE COURT TO THE JURY 


THE COURT: Gentlemen of the jury, the introduction of the evi- 
dence in this case has been completed. Counsel have made their final 
arguments to you and it now becomes my duty to instruct you as to the 
principles of law which are to guide you in your deliberations and in the 
rendition of your verdict in this case. 

I feel sure that when you retire to consider the evidence and the 
instructions of the Court you will give to such evidence and the instruc- 
tions the same careful consideration that I have observed that you have 
given to the testimony during the progress of this trial. 

You must hear the law now as I give it to you and follow it closely 
and be prepared to apply it. This places, of course, a heavy responsi- 
bility upon me to do the utmost within my capacity to state the law and 
these instructions understandably and clearly and it places an equal 
responsibility upon you to listen closely and intelligently in order that 
you may understand the law applicable to the case. 

At the outset I want to admonish you gentlemen that the instruc- 
tions are to be considered as a whole. Each part or phrase of the 
instructions is to be considered and applied together with all the other 
parts and phases of the instructions. In other words, you must not pick 
out some particular instruction or some particular thing I say and over- 
emphasize it and apply it without considering and keeping in mind all of 
the other instructions given to you as the whole law of the case. 

When a case is tried to a Court and to a jury as this one has been 
tried, the Court, counsel and jury have different functions and responsi- 
bilities to perform. Neither may encroach or trespass upon the func- 
tion of the other. Counsel have performed their responsibility in this 
trial except for what they may have to say to the Court at the conclusion 
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438 of the Court's charge. They have made their final arguments to you 
and it was proper for you to give close attention to those:arguments for 
such assistance as they may be to you in arriving at a fair verdict, but 
you will keep in mind, gentlemen, that arguments of counsel do not 
constitute evidence. 

If any statement has been made by counsel in closing arguments 
on either side, or if any statement is made by the Court in its charge in 
outlining the contentions briefly of the parties to you, which conflict 
with your own recollection of what the evidence has been, then you 
should be guided solely and exclusively by your own remembrance and 
recollection of the testimony. : 

Attorneys have a duty and responsibility to their clients to object 
to questions asked by opposing counsel when they feel that such objec- 
tions are appropriate and necessary, and you are in no way to consider 
in your deliberations the frequency or nature of the objections made by 
counsel for either side. Furthermore, you are not to consider or be 
influenced by any personal like or dislike you might have formed, if 
you have formed any such opinion, during the course of the trial, for 
any counsel on either side. 

Also, you should not try to gather any impression as to how the 
Court feels this case should be decided either from the rulings of the 
Court or from anything that has transpired during this trial or from 
the tone of the Court's voice in its charge, or anything the Court states 
in its charge. 
The Court sincerely wishes to submit this case to you objectively 

without any indication as to how the Court feels this case should be de- 

termined by you, because I am charging you that you are the exclusive 
judges of the facts and if I am to be consistent with that charge, Ishould 
not try to tell you how to decide this case, either directly or indirectly. 
The function of the Judge is to preside at the trial, to see that it is 
conducted in a fair and orderly fashion, to pass upon questions of law 
as they arise, including questions in regard to the admissibility of evi- 
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dence, and, finally, at this stage of the proceedings, to give to the jury 
the principles of law to be followed. 

Now, you must take the law just exactly as the Court gives it to 
you, regardless of any opinion you may have as to what the law is or 
what it ought to be, as the Court is the exclusive judge of the law. 

While the Judge has the sole responsibility of determining what the 
law is, the jurors, on the other hand, are the exclusive judges of the 
facts. Being the sole and exclusive judges of the facts you are of neces- 
sity the sole judges of the credibility of the witnesses. 

Now, in determining credibility the Court would like to suggest 
that there are certain common sense tests that you often apply in the 
everyday affairs of your lives to determine the truth of a particular 
situation or the probative force and effect of certain contentions and 
some of these tests I would like to suggest to you now that you may 
take into consideration so far as you are able to do so from the testi- 
mony before you in determining what probative force or effect you will 
give to the testimony and the credibility thereof. 

For example, you will consider the manner, conduct and demeanor 
of each witness who has testified, his memory or lack of memory, the 
faculty or lack of faculty of each witness to see and hear those things 
about which he has testified, the ability or lack of ability to convey to 
you through the medium of words what he has seen or heard, the rea- 
sonableness or unreasonableness of the story that is told from the wit- 
ness stand -- now that is a pretty good test which I am sure many of 
you will recognize that you apply to everyday transactions, does it sound 
reasonable to me or unreasonable -- the probability or improbability 
of the truth of the testimony given by the witness, any bias or prejudice 
shown by any witness which might have influenced his judgment or col- 
ored his testimony, and all those other factors including interest in the 
outcome of the case, which you as intelligent and experienced people 
take into consideration when you determine the difference betweentruth 
and untruth or truth and half-truth. 
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And if in your opinion any witness has, in this trial, testified wil- 
fully falsely or corruptly with reference to any material fact concern- 
ing which the witness could not possibly have been mistaken, you are at 
liberty, if you deem it wise so to do, to disregard the entire testimony 
of that witness or any part of the witness' testimony except insofar as 
it has been corroborated by credible evidence or by facts and circum- 
stances established by the testimony in this case. 

Members of the jury, your verdict must be based entirely and ex- 
clusively upon the evidence presented and received during the course of 
the trial, regardless of whether the witness was called by the Govern- 
ment or by the defendants on either direct or cross-examination, and 
you must not discuss or consider anything but such evidence. 

In finding the facts you are not bound to find according to which 
side produced the greater number of witnesses to testify as to any part- 
icular fact or which side produced the greater number of exhibits. You 
must appraise the credibility, weight and significance of the testimony, 
and this is what must be controlling in your determination of the facts. 

In this case a number of experts have given opinions concerning the 
value of this piece of property. The jury are instructed that a person 
who, by education, study and experience, has become an expert in any 
art, science or profession, and who is called as a witness, may give his 
opinion as to any such matter in which he is versed and which is mater- 
ial to the case. 

You should give careful consideration to the opinion ‘expressed in 
connection with other evidence in the case and you should weigh the 
reasons, if any, given for such an opinion. You are not bound, however, 
by such an opinion. You may give it such weight as you deem it is en- 
titled to receive, whether that he great or slight, and you may reject it 
if in your judgment the reasons given for it are unsound. 

In considering the testimony of these experts you should consider 
not only the general ability of each expert but you should also consider 
his particular knowledge and experience as related to the enpecie prop- 
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erty being taken in this case. It is for the jury to determine the weight 

that is to be given to such testimony and the weight that should be given 
any one or all of such witnesses and their ability to justify their conclu- 
sions, the experience they have had in their particular field. 

We come now, members of the jury, to the specific issues involved 
in this case. This is a suit to determine the just compensation due to 
the defendants as a result of the condemnation of their property by the 
District of Columbia. 

The condemnees do not question the power of the Government to 
condemn their property. All private property is owned and held subject 
to the right of the United States or the District of Columbia to acquire 
it by the exercise of eminent domain. That is the right of the United 
States or the District of Columbia to take property for public use sub- 
ject only to the Constitutional requirement that the property owner 
shall be paid just compensation. 

Therefore, you are not to consider whether the taking of this prop- 
erty was wise or necessary. Congress has decided that the lands are 
needed for a public purposes and has decided how much land is needed. 
Your deliberations will determine only the fair and just compensation. 

In determining the value of the land you are not to consider or be 
influenced by the fact that these proceedings are pending for the taking 
of the property. The Fifth Amendment to the Constitution provides that 
private property shall not be taken for public use without just compensa- 
tion. 

The only issue, therefore, for the jury to determine is the just 
compensation to be paid for the property rights taken. It is the just 
compensation as of October 23, 1963, because that is the date of the 
declaration of taking by the Government. 

The burden of proof is upon the defendants to establish the just 
compensation to which they are entitled by a fair preponderance of the 
evidence. By a fair preponderance of the evidence is meant that state 
or condition of proof which after careful and full consideration of all the 
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evidence is considered by you to be most convincing, most reasonable, 
and most satisfying to mind and reason. 

To illustrate this principle, we sometimes use the example of the 
Godess of Justice holding the scales. Iam sure most of you have seen 
this picture. When the scales hang even, then the party upon whom the 
burden rests of the property being taken, the burden which devolves 
upon him to establish the issue by a fair preponderance of the evidence. 
If the scales are tipped, no matter how slightly in his favor, he has car- 
ried the burden. Of course, if they are tipped in the other way, he has 
not carried the burden. 

Now, the measure of damages in condemnation cases of this kind 
as required by the Constitution is just compensation. That phrase 
simply means the value of the property taken. 

The word "just" only emphasizes what would be true if the word 
were omitted, that the compensation should be the equivalent of the 
property. The word "just" is used to intensify the meaning of the word 
compensation so as to convey the idea that the payment for property 
taken shall be real, substantial, full and ample, and not artificial, over- 
blown, or underestimated. 

The defendants are entitled to receive just compensation as of the 
date of taking, October 23, 1963, no more and no less. To award them 
less would be unjust to them, to award them more would be unjust to 
the public. 

Just compensation includes all elements of value that inured in the 
property but it must not exceed the market value. In determining the 
fair market value of the land involved in these proceedings, gentlemen, 
you may consider its location and environment, the character and na- 
ture of the developments surrounding it, its physical characteristics, 
its accessibility or the lack thereof in any and all physical factors that 
might in any way affect its adaptability and therefore its value on the 
market. 


Now, there is no magic in the words “fair market yalue." There is 
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an element of judgment involved and for this reason, even experts can 
differ as you have heard from the testimony here before you. It can be 
said that the fair market value is the highest price in terms of money 
or the equivalent of money or on terms of reasonable credit, equivalent 
to cash, which the property would bring exposed to sale on the open 
market with a reasonable time allowed to find a purchaser, and with 
both the buyer and the seller having full knowledge of all the uses which 
the property was capable of and was being put, with a buyer willing but 
not obligated to buy, with a seller willing but not obligated to sell. 

In other words, it is a price which a prudent man owning the prop- 
erty and under no compulsion to sell would consider a reasonable price 
if he wanted to sell it, and at the same time, the price that a reason- 
able investor would consider a reasonable price if he wanted to buy it, 
but was under no compulsion to buy it. 

The standard, then, members of the jury, for determining just com- 
pensation is not value to the landowners for their particular purposes 
nor value to the Government because of its need for this particular 
property, but fair market value. 

The just compensation payable by the Government is the equivalent 
of the fair market value of the property. The fair market prices recent- 
ly paid for comparable property in the open market, reasonably near in 
time, may be considered by you as some evidence of the fair market 
value of the property here condemned. 

The sales admitted in evidence should be considered by the jury 


insofar as such sales looking at the circumstances of each instant may 
evidence or throw light upon the fair market value of the property to 
be condemned at the time of the taking, unaffected by the Government's 
intention to acquire these properties for the public use. 

However, these prices are not binding. You may consider them as 
one of the elements in determining the fair market value of the property 
and give to such evidence the probative force you deem proper. 
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The just compensation may be more or less than the owner's in- 
vestment. Its value may have changed substantially while held by him. 
The owner is entitled to be put in as good a financial position as if his 
property had not been taken, but not in a better one. : 

In determining the market value of the property no consideration 
shall be given or allowance for just compensation made for any peculiar 
purchaser. The issue in this case is fair market value, not value to the 
Government nor value for the uses and purposes to be made by the 
Government. Nor should you give any consideration to any enhance- 
ment in value that the Government demand alone has created, if there 
be any enhancement. Such enhancement by the Government demand 
would reflect enhancement of value created by the Government's need 
for the property. An enhanced vaiue placed upon the Government's 
demand would reflect speculation upon what the Government could be 
compelled to pay and would not constitute fair market value. 

Accordingly, any such enhancement, if there be any resulting from 


the Government's demands and needs, shall be disregarded by you. 
No consideration shall be given to nor allowance for any element 
of value or any factor affecting value or arising or occurring after the 
taking, that is, after October 23, 1963. In other words, you are to 
determine the fair market value as of that date whether it be more or 


less than the fair market value as of today. 

No consideration shall be given to and no allowance for just com- 
pensation paid for any inconvenience or hardship that may have been 
occasioned the land owners by the taking of their property rights or any 
unwillingness of the landowner to part with their land, or the value of 
the property to the owner, or any interference with or frustration of 
any plans of the property owner, or for any opportunity the owners may 
have lost, nor for any interference with the business of the owners, or 
loss of future profits that may be sustained by the owners, or for any 
other indirect or inconsequential damage that the owners may suffer or 
be thought to suffer. 
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In determining the value of the property, everything which gives it 
intrinsic value is a proper element of consideration. It is not only its 
present use at the time of taking, but its reasonable capabilities at that 
time which should be considered. 

You should take into consideration all the purposes for which a 
property has adapted and is used or may be uSed so far as such adapt- 
abilities and uses are shown by the evidence, so far as the same may 
have affected the value of the property on the taking date. 

The owner is entitled to have the special value of the property, if 
any, due to its adaptability for a special use or a particular purpose 
taking into consideration as an element in the amount to be awarded 
him for just compensation. No consideration shall be given to nor 
allowance for just compensation made for any element of value depend- 
ing upon any events or circumstances or combination of occurrences 
which while in the realm of possibility have not been shown by a fair 
preponderance of the evidence to be reasonably probable in the reason- 
ably near future after the taking date. 

However, just compensation includes all elements of value that 
inhere in the property although it does not exceed fair market value 
fairly determined. 

The sum required to be paid the owner does not depend upon the 
uses to which he has devoted his land but, rather, it is to be arrived 
at upon just compensation for all the uses for which it is suitable. If 
the whole or any part of said land is peculiarly adapted by its location, 
surroundings, natural advantages or intrinsic character to some part- 
icular use or uses which give it a higher market value than it would 
otherwise have, circumstance or circumstances which make such pecu- 
liar adaptability for such use or uses Shall be considered and the pay- 
ments awarded on the land shall be based upon its present fair market 
value in view of the most valuable use or uses to which it is known to 
be adapted. 


However, the jury should not attempt to appraise the property by 
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its adaptability for remote or conjectural future uses. The adaptability 
has to be one reasonably likely in the near future and the speculative 
value of the land for remote or speculative uses cannot be considered 
by you. 

The owners are entitled to just compensation for the value of their 
land, for the reasonably highest and best use of that land, but such high- 
est and best use is considered not necessarily as a measure of value 
but to the full extent that the prospective demand for such use affects 
the market value while the property is privately held. ) 

The element of higher use can only be considered in terms of the 
extent to which the possible higher use would have affected the price 
which a willing buyer would have offered for the property just prior to 
the taking. 


Therefore, in considering highest and best use, you | shodia con- 
sider not only use as theoretically possible under the zoning regula- 
tions, but also all facts bearing on whether or not a particular use was 


practical and feasible as of October 23, 1963. 

In other words, in considering available uses to which the property 
might be adapted or devoted or the highest and best use, the question is 
what an ordinary prudent purchaser would do, not what the landowners 
claim they would do. The fair market value is thus to be determined 
for the property as it was on the date of taking and not as thoughalready 
devoted or adapted to any prospective or higher or better use. Such 
prospective or better use is relevant only to the extent that it would be 
reasonably considered by a prudent purchaser on the date of the taking. 

There have been received into evidence in this case, gentlemen, 
certain architectural plans and certain testimony about financial ar- 
rangements and building permits. The Court admitted these items of 
evidence solely to assist you in deciding the question of fact, what was 
the highest and best use of this property on the date of taking as it would 
appear to an ordinary prudent purchaser. The extent that the existence 
of such plans, financial arrangements and permits would affect the price 
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which such purchaser would be willing to pay for the property in ques- 
tion, in view of an anticipated higher use of the property, you may con- 
sider them as bearing upon the fair market value. 

However, you may not consider in any way the cost of such financial 
arrangements for architectural plans or building permits to the present 
owners, and the owners are not entitled to compensation for any losses 
due to expenditures made for a business venture which was frustrated 
by the condemnation proceeding. 

It is not proper for you to consider what the value of the land would 
be if that improvement would be placed upon it, nor can you consider the 
intention of the owners because fair market value must be established as 
it would appear to an ordinary prudent purchaser on the date of taking. 

In this case both appraisers for the District of Columbia testified 
that the land was worth $20 per square foot as raw land which amounts 
to $362,000. In accordance with the stipulation between the parties, it 
is agreed that to this amount, or whatever amount you determine should 
be the fair market value, should be added $12,000 as a reasonable value 
of certain demolition and excavations already made by the present 
owners and that the total value of the land on the date of taking, there- 
fore, was $374,600, according to the appraisers for the District of Co- 
lumbia. 

Defendants have presented the testimony of two appraisers. One 
testified that the land was worth $25.33 per square foot which amounts 
to $459,250. Also, in accord with the above stipulation, it is agreed 
that the $12,000 for the excavation and demolition should be added, 
bringing this appraiser's total to $471,250. 

Defendants' other appraiser testified that the land was worth $30 
per square foot which amounts to $543,900. He included in this figure 
the value of the demolition and already existing excavations. 

It is for you as exclusive judges of the facts to determine from all 
the evidence, together with your view of the property, the fair market 
value of said property at the time of the taking. You will not consider 
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the delay since the date of taking nor any allowance of interest, these 
are matters of law for the Court alone to determine. 

The jury are instructed that they shall not permit themselves to 
become informed with any matter with respect to the assessment value 
placed on the properties for the purpose of taxation. 

The jury are further instructed that the law requires, that the jury 
view and examine the property sought to be taken. This not enables the 
jury to see for themselves the nature, character, location and general 
surroundings of the property so that they may intelligently follow the 
testimony of the witnesses, but also enables the jury to form its own 
opinion and judgment as to the questions you are called upon to decide. 

You shall take into consideration the opinion of the witnesses who 
have testified and give to such opinions the weight to which you think 
them fairly entitled, but you are not restricted to a mere ‘consideration 
of the evidence adduced by the parties. You may exercise your own 
powers of judgment and observation as well in arriving at your verd- 
ict. You must, however, confine your deliberations to the evidence 
that has been offered together with your own judgment based upon your 
view and inspection of the property. 

The jury are instructed that they are not to arrive at their verdict 
by the quotient method. For example, they are not to take the valuation 
testified to by the experts of plaintiff and defendants and add them 
together and divide the results by two. In other words, your verdict is 
not to be one of mathematical chance but one arrived at by deliberate 
judgment of the jury. However, this does not prevent you from exercis- 
ing your own judgment in arriving at your own evaluation of the fair 


market value of the property, even though such valuation differs from 
that given by the experts on either side. 

A written form of verdict will be submitted to you which must 
be concurred in and signed by at least three of your number. You will 
fill in the blank indicating the fair market value which you find for this 
property. ; 
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The jury shall not collectively or individually hold any communica- 
tion with or receive any communication or information from any source 
whatsoever including the parties interested in these proceedings, the 
plaintiff or anyone representing the District Government or property 
owners, and you can consider no information whatever except what you 
have received from the witness stand and what you acquired by looking 
at the property at your view or views of the same. 

The jury, during the course of its considerations, may have of its 
own motion without application to Court or counsel, make such further 
view or views of the property as involved as may deem necessary 
provided the whole jury is present and no one else is present with 
them. If anyone else is permitted to be present, the jury must first 
report to the Court and receive its further instructions before making 
any view at which anyone other than they, themselves, would be present 

The jury may consult on its own convenience at the time and place 
of deliberation but should endeavor to reach a conclusion and deter- 
mine its verdict as expeditiously as possible. 

I would like to suggest this procedure, if it is agreeable to the 
jury: Now that I have concluded my charge I would suggest that the 
Marshal take the jury out for lunch and immediately upon the conclu- 
sion of your lunch, that you may use the facilities of the jury room 
here in the rear of the courtroom to begin your deliberations. 

You will have before you, if you agree upon this procedure, the 
complete transcript of the testimony except possibly the very brief 
testimony this morning. The completion of that testimony and the com- 
pletion of the transcript, the arguments of counsel and the instructions 
of the Court, will be available by ten o'clock tomorrow morning. 

Of course, should you be able to arrive at a verdict today before 
four o'clock this afternoon, without the necessity of using the transcript 
of the arguments of the counsel and the instructions of the Court, and 
the brief testimony this morning, you may do so. But if you are not able 
to arrive at a verdict by four o'clock this afternoon, then the Court 
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would like to suggest that you reconvene at ten o'clock tomorrow morn- 
ing at which time you will have the complete transcript of the arguments 
of counsel and the instructions of the Court and the brief testimony this 
morning. 

x eK * 

(The following proceedings were had outside the eipeenne of the 
jury:) 3 

THE COURT: I would like to place in the record a: ‘further state- 
ment in connection with the proffer that was made by the defendant in 
explanation of the Court's ruling. 

On Friday the Court excluded certain testimony by: the defendants' 
second appraiser as to certain sales in the area of 12th and Massa- 
chusetts Avenue. Although the Court on Thursday admitted testimony 
by defendants' first appraiser also in the sale in the area of 12th and 
Massachusetts Avenue as well as Foggy Bottom, the Court admitted the 
testimony of the first appraiser but excluded the testimony of the sec- 
ond appraiser on this point because the second appraiser said that such 
sales were not necessary to his determination of fair market value, 


while the first appraiser did not say that these sales were unnecessary 
to his determination of fair market value. 

In fact, the first appraiser indicated that he needed to consult sales 
in the Foggy Bottom area and in the 12th and Massachusetts Avenue 
area because it was important for his valuation to find:some sale of lots 


of comparable size to the size d the property at issue in this case. 

Therefore, the Court admitted such testimony even though the sales 
were somewhat remote in distance, because the appraiser testified both 
that the size of the lots and the general character of ave neighborhood 
made them comparable. 

The second appraiser, by contrast, said that he did not need to con- 
sult sales in the area of 12th and Massachusetts Avenue, and there was, 
thus, no countervailing need for the testimony which might have over- 
come the fact or of remoteness in distance. The admissibility of evi- 
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dence of the kind at issue here requires some balancing by the Court 
when there is a factor of remoteness in distance. The Court has merely 
held that the factor of such remoteness was overcome in the instance of 
the first appraiser by other important factors supporting admissibility, 
while the factor of remoteness in distance was not overcome by any 
such factors ‘in the instance of the second appraiser. 

Gentlemen, you are therefore excused until Wednesday morning 
at ten o'clock. You might check with the Clerk's office to see whether 
the jury has agreed upon a verdict at that time. If the jury has not 
agreed upon a verdict, then you will be subject to call by the Court, at 
which time you shall report back. 

MR. SEXTON: Your Honor, may I note for the record my objec- 
tions to the extent that you failed to give my request to the charge? 

THE COURT: Yes, certainly. I marked them on the instructions. 

MR. SEXTON: I know that, Your Honor. I don't have the rule in 
front of me, but my memory is that Iam supposed to specify my objec- 
tions. 

THE COURT: You may do so, if you wish. 

MR. SEXTON: First, I object to your failure to give the part of my 
requested charges 1, 2, 3 and 4, which said that the cost and value of 
the plans and financing and excavation could be taken into account by 
the jury and, secondly, you failed to give the part of my requested 
instructions 1, 2, 3, and 4, which said that both the cost and value and 
the fact of these factors could be taken into account directly on fair 
market value. 

And then also I object to the extent you did not give the requested 
instruction No. 6, which dealt specifically with the amount of the archi- 
tect's plans and the commitment from the First Federal Savings & 
Loan Association, and, finally, object to the failure to give requested 
instruction No. 7, which dealt with the consideration of sales that took 
place after the date of the declaration of taking. 

THE COURT: Very well. 
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PROCEEDINGS 
May 6, 1964 


THE COURT: Bring in the condemnation jury. 
(Thereupon, the jury entered the courtroom and resumed their 
seats in the jury box.) 
THE DEPUTY CLERK: Mr. Foreman, has the jury reached a 
verdict? 
FOREMAN PAULL: We have. 
(Verdict handed to Clerk.) 
THE DEPUTY CLERK: Will the jury please rise? 
We the jury find damages as to Lots 813, 814, 815, 816, 817 and 
837 in Square 568, in the amount of $412,457.50, and this is your ver- 
dict so say you each and all? 
(General agreement among the jurors.) 
THE COURT: Thank you very much, gentlemen, for your careful 
consideration of this case. I appreciate the attention you have given 


to it. You are now excused and may return to your respective activities. 
Thank you very much. 
(Thereupon, at 10:10 o'clock a.m., hearing in the 
above-styled cause was concluded.) 
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1. Whether, in a condemnation case, an expert appraiser should 
be permitted to testify to certain comparable sales which (1) he con- 
sidered in making his appraisal, (2) which he used to check his judg- 
ment, and (3) which strongly supported his expert opinion. 


2. Whether, in a condemnation case, an expert appraiser should 
be permitted to give his opinion of fair market value taking into ac- 
count all factors which he, as an expert, considered relevant. 


3. Whether, in a condemnation case, the Court should strike the 
testimony of appraisers who testified that they arrived at their expert 
opinion without taking into account factors which they admitted were 
relevant. 


4. Whether, in a condemnation case, the Court should refuse to 
allow the jury to consider, and refuse to charge, that both the fact and 
the cost and value of development activities on the property condemned, 
specifically including site preparation (razing and excavation), archi- 
tect's plans, and financing arrangements, could be taken into account 
by the jury as bearing both on the highest and best use of the land and 
on the fair market value of the land. 


5. Whether, in a condemnation case, testimony of three sales 
which occurred after the date of the declaration of taking should have 
been allowed. 


6. Whether the jury should have been allowed to view the con- 
demned property without notice to, or the presence of, counsel of 
record. 
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JURISDICTIONAL STATEMENT 


This is an appeal pursuant to 28 U.S.C, 1291 from an order of 
the United States District Court for the District of Columbia (Young- 
dahl, J.) filed July 23, 1964, ratifying and confirming the verdict of 
the jury in a condemnation case determining the fair market value on 
October 23, 1963, of Lots 813, 814, 815, 816, 817 and 837 in Square 
568, 


STATEMENT OF THE CASE 


This is a proceeding by the District of Columbia to condemncer- 
tain real estate located on 3rd Street, N. W., between E Street and F 
Street. The property owners did not contest the legality of the taking. 
The sole issue was the fair market value of the property condemned 
on the date of filing of the Declaration of Taking, October 23, 1963. 
The case was tried to a jury before Judge Youngdahl. 

On the date of taking, the subject property consisted of 18,130 
square feet of unimproved land, rectangular in shape, 185 feet by 98 
feet, entirely surrounded by streets and alleys; old improvements 
had been razed and the site had been excavated. (J.A. 52, 61, 88, 99- 
100, 112) 


The jury found that the fair market value of the subject property 
was $22.75 a square foot (J.A. 153) 


All four expert appraisers agreed that the highest and best use of 
the subject property was for an apartment house, with some office 
use. (J.A. 52, 58-59, 67-68, 71, 88, 89-90, 98, 112, 135, 136). The 
four expert appraisers! testified to the following values, as their 
expert opinion of fair market value. 


Names Amounts 


Appraisers for Government 


Koones $20.66 (J.A.64)° 
Gogarty $20.66 (J.A.67)? 


: All four appraisers were conceded to be experts qualified to give an opinion on 
the value of the subject property. 


2 
“Koones and Gogarty valued the property at $20 a square foot, not taking exca- 
vation into account (J.A. 52, 67) but at $20.67 taking excavation into account. 


Appraisers for Property Owners 


Donohoe $26.00 (J.A.105)° 
Lee $30.00 (J.A.117) 


Charles Koones testified for the Government as an expert real 
estate appraiser. He valued the condemned property at $20.66 a 
square foot. (J.A. 64). He testified to various sales in the immediate 
area around the subject property. The highest sales prices of any 
of the sales to which he testified were $20.14 a foot (J.A. 57), and 
$21.66 a foot (J.A. 57)4 


He specifically testified that he took into account only compar- 
able sales and the highest and best use of the property, (J.A. 62-63) 
and that he did not take into account the architect's plans (J.A. 61-62) 
and did not take into account the existence of financing commitments. 
(J.A. 65). He later conceded (J.A. 63-64) that architect's plans were 
a relevant factor, but he did not take them into account. 


He also testified that he used some sales in other comparable 
areas not in the immediate area of the subject property, as part of 
the basis for the appraisal, but he did not specify where those sales 
were or what the prices were. (J.A. 57-58, 59) , 


John Gogarty testified for the Government as an expert real es- 
tate appraiser. He valued the condemned property at $20.66 a square 
foot (J.A. 67) exactly the same value put on it by Koones.°® 

5 


Donohoe valued the property at $25.33 a square foot not taking excavation into 
account (J.A. 91), but at $26.00 taking excavation into account. 


4 He also testified to two sales at $22.50 and $22.67 a foot. These were part of 
an assembly of which the average price was $17.53 a foot. (J.A. 54-55) 


: Gogarty testified that he and Koones made their appraisals entirely independ- 
ently. (J.A. 71) 


Gogarty also testified that he did not take into account the archi- 
tect's plans or financing (J.A. 72) although he later admitted that the 
plans were a factor relevant to his opinion. (J.A. 73). 


Gogarty based his opinion upon comparable sales and highest 
and best use of the property. He testified to several sales in the 
area near the subject property, the highest selling prices of which 
were $20.14 a square foot and $21.66 a square foot. (J.A. 69,70) 


He also testified that he used some sales in other areas not in 
the immediate area of the instant property as part of the basis for 
the appraisal, but he did not specify where those sales were or what 
the prices were. (J.A. 68-69, 70) 


Counsel for the property owners moved to Strike the entire tes- 
timony of Koones and Gogarty on the ground that they had each failed 
to take into account certain factors which they themselves admitted 
were relevant factors; this motion was denied by the Court. (J.A.132) 


D, Jay Hyman, one of the owners of the condemned property, 
testified that he was a developer of real estate. (J.A. 75-76). He 
described the various steps taken by the property owners to develop 
the subject property (J.A. 77) including obtaining a financing commit- 
ment from First Federal Savings and Loan Association for both a 
construction loan and a permanent loan with no personal liabilitv on 
the individual borrowers (J.A. 78-79, 84-85), having architect's 
plans prepared for the construction of a high rise elevator apart- 
ment building with some office use (J.A. 79-80),the making of boring 
tests to determine the feasibility of construction (J.A. 79), the obtain- 
ing of an excavation permit from the District of Columbia Government 
and actual excavation of the site (J.A. 79-80, 81),the obtaining of roof 
top and driveway permits from the District of Columbia Government 
(J.A. 79-80) and the processing of an application for a building per- 


mit with the District of Columbia Government, which building permit 
was just about to be issued when the condemnation took place. (J.A. 
79-80). 


Mr. Hyman testified that the size of a parcel of real'estate is 

very important to a real estate developer; the subject property is 

18,130 square feet; he considered a minimum size site for apartment 
building to be 15,000 square feet. (J.A. 77, 82- 83). Mr. Hyman em- 
phasized the importance to the value of a parcel of real estate of 
being able to obtain financing for development of the real estate. 
(J.A. 83-84). The owners saw 30 mortgage bankers in attempting to 
obtain financing (J.A. 82-84); none had previously financed a new 
building in this area. (J.A. 77-78). 


Milburn Donohoe, Jr. testified for the property owners as an 
expert real estate appraiser. Based solely upon highest and best 
use, sales of comparable property and inspection of the property, 
the factors generally relevant to an ordinary appraisal and including 


the cost of excavation, but not including the special factors present 
in this case of architect's plans and financing, Donohoe valued the 
subject property at $26 a square foot (J.A. 105). Upon objection by 
the Government, sustained by the Court, he was not allowed to testify 
that based upon a consideration of all facts which he considered rel- 
evant, including these special factors, he considered the value of the 
subject property to be $29.46 a square foot& 


He testified to a number of comparable sales in the’ immediate 
area of the condemned property; the highest sales prices of any such 
sales were $26.48 and $27.36 a square foot. (J.A. 92, 120). He also 
testified to certain sales of properties in Foggy Bottom ‘several years 
before the date of taking in this case, an area which he testified was 
at that time comparable to the subject area at the time of taking. 

(J.A, 93-96). He further testified to two comparable sales in the area 


This matter is discussed in detail in Argument I.B., infra. 


of 12th and M Street, N. W., which he testified was an area similar 
to the area where the subject property is located. (J.A. 97-99). 


Adelbert W. Lee testified for the property owners as an expert 
real estate appraiser. He valued the subject property at $30.00 a 
square foot, taking into account all factors relevant thereto, includ- 
ing special factors which he considered relevant, such as excavation, 
architect's plans, and financing commitments. (J.A. 117, 111-118). 


Mr. Lee testified to comparable sales in the immediate area of 
the subject property. The highest prices of any of such sales were 
$26.48 and $27.36 a square foot. (J.A. 118-122). Mr. Lee sought to 
testify to certain sales in the vicinity of 12th and M Streets, N.W., 
which he teStified was a comparable area and which sales he stated 
he used to check his judgment, which included sales as high as $26.86 
a square foot and $31.12 a square foot (J.A. 19-20 Motion for New 
Trial, pp. 8-9); this testimony was objected to by the Government 
and the objection was suStained. (J.A. 122-123)5 


Counsel for the property owners made a proffer (J.A. 132-133), 
with respect to three sales in the area around 12th and Massachusetts 
Avenue, N. W., which occurred shortly after the Declaration of Taking 
in this case, which sales were at prices of $23.98, $27.86 and $29.50 
a square foot. These sales were excluded by the Court on the ground 
that the Court felt that it was likely that these sales were affected by 
the highway which would be 9 blocks away (J.A. 133-134)? 


. At various points in the transcript there are references to sales in the area of 
12th and M Streets, N.W., and references to sales in the area of 12th and 
Massachusetts, N.W. These areas are the same. The two corners are one 
block apart. 


8 this matter is discussed in detail in Argument IA, infra. 


*This matter is discussed in detail in Argument III, infra. 


Counsel for the property owners requested the Court to charge 
the jury that sales of property after October 23, 1963, the day of the 
Declaration of Taking in this case, could be taken into account if the 
jury found such sales were not affected by the condemnation of the 
property on October 23, 1963. (Defendants' Requested Instruction 
No. 7, J.A. 11). 


Counsel for the property owners also requested the Court to 


charge the jury as follows, which requests were given in part and 
denied in part (J.A. 134-135), which action was duly objected to by 
counsel for the property owners after the charge was given (J.A. 
152):1° 


(1) In determining the fair market value of the land on Oc- 
tober 23, 1963, you may consider all of the factors bearing 
on the fair market value of the land and bearing on the high- 
est and best use of the land including the following factors: 

(2) The fact of existence of and the cost and value 

of architect's plans prepared with respect to this 

land. 

(3) The fact of existence of and the cost and value 

of a commitment by First Federal Savings and 

Loan Association to make a loan of $1,650,000 | 

secured by a first deed of trust on this land. | 

(4) The fact of razing of structures on the land 

in preparation for construction on the land and 

the fact of excavation of the land in preparation 

for construction on the land and the cost and 

value of such razing and such excavation. 
(5) In considering the foregoing factors, you are to make no 
award for the value of any of the architect's plans or financ- 
ing commitment as such; you are to take the foregoing factors 


10 This matter is discussed in detail in Argument II, infra. 


into account solely as they bear on the fair market value of 
and highest and best use of the land on October 23, 1964. 
(J.A. 9-10). 


The jury found that the fair market value of the subject property 
was $22.75 a square foot. (J.A. 153). 


The property owners filed a motion for new trial (J.A, 13) which, 
after hearing, was denied by the District Court (Youngdahl, J.), with 
a Memorandum Opinion. (J.A. 36). The District Court then entered 
an Order ratifying and confirming the verdict of the jury (J.A. 45). 
The property owners filed a Notice of Appeal to this Court from such 
order (J.A. 46). 


' STATUTES AND RULES INVOLVED 


D. C. Code § 16-606: 


The court, before accepting the jury, shall hear any 
objections that may be made to any member thereof, 
and shall have full power and authority to pass upon 
any such objection, and to excuse any juror or cause 
any vacancy in the jury, when empaneled, to be filed; 
and after the jury shall have been organized and shall 
have viewed and examined the land and premises 
affected by the condemnation proceeding, they shall 
proceed, in the presence of the court, to hear and 
receive such evidence as may be offered or submit- 
ted on behalf of the District of Columbia and by any 
person or persons having any interest in the proceed- 
ing. When the hearing is concluded, the jury, or a 
majority of them, shall return to the court, in writing, 
their appraisement of the value of the interests of 

all persons, respectively, in such land, where said 
appraisement shall be recorded. In making their 
decision, the jury shall take into consideration, 
whenever a part only is taken, the benefit to the 
remainder of the tract, and shall give their appraise- 
ment accordingly. 


D. C. Code § 16-607: 


The said court shall hear and determine any objec- 
tions or exceptions that may be filed to any appraise- 
ment of the jury and shall have the power to vacate 
and set any appraisement aside, in whole or in part, 
when satisfied that it is unjust or unreasonable, in 
which event the court shall order the jury commis- 
sion to draw from the special box the names of as 
many persons as the court may direct, and from: 
among the persons so drawn the court shall there- 
upon appoint a new jury of five capable and disin- 
terested persons, who shall proceed as in the case 
of the first jury: Provided, That if vacated in part 
the residue of the appraisement as to the land con- 
demned shall not be affected thereby: And provided 
further, That the objections or exceptions to the 
appraisement shall be filed within twenty days after 
the return of the appraisement to the court: _And 
provided further, That the appraisement of the new 
jury shall be final when confirmed by the court. | 


SUMMARY OF ARGUMENT 


The Court Improperly Limited the Testimony of Expert 
Real Estate Appraisers. 


A. The Court Erred in Refusing To Allow Expert Ap- 
praiser Lee To Testify to Certain Comparable Sales 
(1) Which He Considered in Making His Appraisal, 
(2) Which He Used To Check His Judgment, and 
(3) Which Strongly Supported His Expert Opinion. 


Expert appraiser Lee's opinion of the value of the subject prop- 
erty was significantly higher than the sales price of any comparable 
sales to which he was allowed to testify. His expert opinion was that 
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the area was developing rapidly, that values were on their way up and. 
that, therefore, fair market value was higher than the values reflec- 
ted in the history of past sales prices. He sought to support his opin- 
ion with examples of sales in an area which he considered compar- 
able, which reflected sales at prices close to, and in excess of, the 
value he set on the subject property. He testified that he considered 
those sales and that he used them to check his judgment. Solely 
because he also said that he thought he would have arrived at the same 
result without considering those sales, the District Court refused to 
allow him to testify thereto. 


An expert appraiser is entitled to testify to sales which support 
his opinion and which he used to check his judgment. The Court cor- 
rectly charged the jury that it might reject the opinion of an expert if 
the reasons given for it are unsound, Yet, the jury was not allowed 
to hear significant evidence that bore significantly on Lee's expert 
opinion and the weight to be given it by the jury. Lee's opinion had 
cut out from umer it substantial supporting evidence. The jury ver- 
dict indicates that the jury disregarded Lee's testimony. 


B. The Court Erred in Refusing To Allow Expert 
Appraiser Donohoe To Give His Opinion of Fair 
Market Value Taking into Account All Factors 
Which He, as an Expert, Considered Relevant. 


Expert appraiser Donohoe made, in effect, two appraisals, one 
based solely on the factors generally applicable to valuation of real 
estate, the other including, in addition, the peculiar special facts of 
this case. The Court allowed him to give his opinion of value based 
solely on the general factor, but refused to allow him to give his com- 
plete opinion of value, based on all factors. This was error. An ex- 
pert appraiser should be permitted to give his opinion of value based 
upon all factors which he considers relevant, leaving it to cross-exa- 
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mination to test the significance of those factors and leaving it to the 
jury to decide, based upon the appraiser's total testimony, the weight 
to be given to the factors. 


C. Inconsistently With the Foregoing Rulings, the 
Court Refused To Strike the Testimony of Govern- 
ment Appraisers Koones and Gogarty Even Though 
They Testified That They Arrived at Their Expert 
Opinion Without Taking into Account Factors Which 
They Admitted Were Relevant. 


With respect to both Government appraisers, the Court allowed 
them to testify to their opinion and the factors upon which it was 
based, even though they did not take into account certain relevant 
factors, one of which they themselves admitted was relevant. This 


approach by the Court is inconsistent with the limitations put on the 


appraisers for the property owners discussed above. 


Ul. The Court Erred in Refusing To Allow the Jury, To 
Consider, and in Refusing To Charge, That Both the 
Fact and the Cost and Value of Development Activities 
on the Property Condemned, Specifically Including 
Site Preparation (Razing and Excavation), Architect's 
Plans, and Financing Arrangements, Could Be Taken 
into Account by the Jury as Bearing Both on the High- 
est and Best Use of the Land and on the Fair Market 
Value of the Land. 


The property owners introduced evidence of site preparation, 
architect's plans, and a commitment for long term financing in sup- 
port of their position that the condemned property was a developed 
building site, with a value greater than the value of similar raw land. 
The property owners' appraisers were prepared to so testify. The 
Court erroneously refused to allow the jury to consider these factors 
as bearing on the value of the land, but limited their consideration 
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to their bearing on highest and best use. All expert appraisers agreed 
that the highest and best use of the condemned property was for an 
apartment house with some office use. 


Since there was no dispute as to highest and best use, the Court's 
ruling forced the jury to consider the case as if the condemned prop- 
erty were simply raw land rather than a developed building site, and 
prevented the jury from giving consideration to the full opinion of the 
appraisers for the property owners. 


I. The Court Erred in Refusing To Allow Testimony 
of Three Sales Which Occurred After the Date of 
the Declaration of Taking. 


The Court refused to allow testimony of three sales which oc- 
cured after the date ofthe taking in an area nine blocks from the sub- 
ject property, speculating that the taking was likely to have influenced 
the sales. There was no evidence so indicating. Testimony as to these 
sales should have been allowed leaving to cross-examination ques- 
tions as to possible effect on the sales of the condemnation. 


IV. The Court Erred in Allowing the Jury To View the 
Condemned Property Without Notice to, or the 
Presence of, Counsel of Record 


After beginning deliberations, the jury, with a marshal, took a 
second view of the condemned property. Counsel were not notified 
thereof and were not present. To avoid the possibility of the jury 
receiving erroneous information, counsel should have been present 
when the jury viewed the property for the second time. 
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STATEMENT OF POINTS 


The Court Erred In Refusing To Allow Expert Appraiser Lee 
To Testify To Certain Comparable Sales Which (1) He Con- 
sidered In Making His Appraisal, (2) Which He Used To Check 
His Judgment, And (3) Which Strongly Supported His Expert 
Opinion. 

The Court Erred In Refusing To Allow Expert Appraiser 
Donohoe To Give His Opinion of Fair Market Value Taking 
Into Account All Factors Which He, As An Expert, Consider- 
ed Relevant. 

Inconsistently With The Foregoing Rulings, The Court Refus- 
ed To Strike The Testimony of Government Appraisers 
Koones and Gogarty Even Though They Testified That They 
Arrived At Their Expert Opinion Without Taking Into Account 
Factors Which They Admitted Were Relevant. 

The Court Erred In Refusing To Allow The Jury To Con- 
sider, And In Refusing To Charge, That Both The Fact And 
The Cost And Value of Development Activities On The Prop- 
erty Condemned, Specifically Including Site Preparation 
(Razing And Excavation), Architect's Plans, And Financing 
Arrangements, Could Be Taken Into Account By The Jury 

As Bearing Both On The Highest And Best Use Of The Land 
And On The Fair Market Value Of The Land. 

The Court Erred In Refusing To Allow Testimony Of Three 
Sales Which Occurred After The Date Of The Declaration of 
Taking. 

The Court Erred In Allowing The Jury To View The Con- 
demned Property Without Notice To, Or The Presence Of, 
Counsel Of Record. 


ARGUMENT 
Introductory 


This is a condemnation case, in which the power of the sovereign 
has been exercised to force real property from its owners without their 
consent. The ultimate issue in this case is the just compensation to 
which the owners are entitled: 


The Fifth Amendment of the Constitution provides 
that private property not be taken for public use 
without just compensation. Such compensation means 
the full and perfect equivalent in money of the prop- 
erty taken. The owner is to be put in as good posi- 
tion pecuniarily as he would have occupied if his 
property had not been taken. 

United States v. Miller, 317 U.S. 369, 373 (1943). 


The District Court properly charged the jury that they should give 
the opinions iof the expert appraisers such weight as they considered 
them entitled to receive, and might reject an opinion if the reasons sup- 
porting the opinion were unsound. Yet, 


(1) the District Court refused to allow expert Lee to testify to some 
comparable sales which supported his opinion, and without which 
his opinion appeared without substantial support, which sales he 
considered in making his appraisal and which he used to check his 
judgment; 


(2) the District Court refused to allow expert Donohoe to state his 
opinion of fair market value, taking into account all factors which 
he, as an expert, considered relevant; 


(3) the District Court refused to allow the jury to consider certain 
peculiar facts of this case as bearing on the value of the condemned 
property even though two qualified real estate appraisers were of 
the view that these factors did affect the value of the property. 


15 


In a condemnation proceeding, where the sole issue is fair market 
value of property, the testimony of expert appraisers bears heavily on 
the determination by the jury of fair market value. If property owners 
are to receive the just compensation to which the Constitution entitles 
them, it is necessary for the jury to hear the entire evidence relevant 
to their determination, particularly the full opinion from, and full sup- 
porting data of, expert appraisers. Proper resolution of the evidenti- 
ary issues raised in this case is important in order to guarantee that 
condemnation for public use, which is increasing in the District of 
Columbia, affords just compensation to property owners. 


I The Court Improperly Limited the Testimony of Expert 
Real Estate Appraisers. 


A. The Court Erred in Refusing To Allow Expert Ap- 
praiser Lee To Testify To Certain Comparable Sales 
(1) Which He Considered in Making His Appraisal, 
(2) Which He Used To Check His Judgment, and 
(3) Which Strongly Supported His Expert Opinion. 


Expert appraiser Lee's opinion of value was $30 a square foot, 
taking into account all factors, not only comparable sales and highest 
and best use, but also the peculiar special facts of this case which 
showed that the property was a developed building site, (site prepara- 
tion, architect's plans and a commitment for mortgage financing) (J.A. 
117-118, 111-118). 


In support of this expert opinion, Lee testified to 10 sales in the 
immediate area around the subject property; these sales were gener- 
ally considerably lower than $30 in selling price; the highest sales 
prices were $26.48 a square footand $27.36 a square foot, both sales of 
small lots, (J.A. 118-121). | 


Lee was not allowed by the Court to testify to 13 other comparable 
sales inthe area of 12th and M Streets, N.W., running as high as $26.86 
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and $31.12 a ‘square foot, (J.A. 19-20, Motion For New Trial pp. 8-9). 
That ruling was erroneous and entitles the property owners to a new 
trial. 


Lee testified that he gave consideration to sales in the area of 12th 
and M Streets, N.W.(J.A. 122). The Government objected on the ground 
that these sales were too remote from the subject property (J.A. 122), 
and the following colloquy ensued: 

THE COURT: Was it necessary for you to consider these sales in 

order for you to arrive at this valuation which you have given? 


THE WITNESS: Your Honor, I was doing that to check my judg- 
ment. 


THE COURT: Was it necessary? 


THE WITNESS: It was, yes, sir. 


THE COURT: Would you have arrived at a different computation? 
THE WITNESS: I was checking my judgment. I think I would have 
had the same answer. 

THE COURT: Well, then, I will sustain the objection. 


[J.A. 123 Emphasis supplied] 


The expert judgment of a real estate appraiser is a conclusionary 

‘ opinion based upon many factors. His opinion does not exist ina vacuum. 
In evaluating this judgment, and in deciding the proper weight to be ac- 
corded to it, as compared to the conflicting opinions of other appraisers, 
a jury necessarily takes into account the factors upon which the expert 
appraiser based his opinion. Yet, in this case, the jury was not allowed 
to hear some of the factors which did check Mr. Lee's judgment and 
demonstrated that his $30 valuation, even though (i) almost 50% higher 
than the two Government appraisers, (ii) higher than any of his compa- 
rable sales in the Third Street area, and (iii) substantially higher than 
most of his comparable sales in the Third Street area, nevertheless 
was a proper and correct valuation under the circumstances of this 
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case. An appraiser is entitled to cite comparable sales which support 
his expert opinion. 


The Court's ruling knocked out from under Mr. Lee's expert opin- 
ion a number of sales which strongly supported that opinion. The com- 
parable sales in the 12th and M Street area were particularly important 
because the basic thrust of Mr. Lee's testimony was that the market in 
the Third and E area was sharply rising, that this area was very simi- 
lar to the 12th and M Street area and that the development at 12th and M 
showed, by comparison, that the Third and E Street area property val- 
ues were going up similarly. (J.A. 115-117). Mr. Lee's position was 
that the Third and E Street area was very similar to, and going in the 
same direction as, the 12th and M area, and that thus, he was justified 
in arriving at a value for the property which was in advance of the his- 
torical sales data in the area, because the pattern was sharply up. 


The weight to be given to an expert opinion is no greater or less 
than the facts supporting the opinion: 


(1)... the weight of an opinion is materially affected by the sub- 
stantiating factual data which is introduced into evidence. 
5 Nichols, Eminent Domain, 3rd Ed., § 18.46. 


(2) All courts recognize that the reasons given by an expert may be 
of utmost importance in weighing the value of the opinion given. 
All of the varying circumstances and elements which a reasonable 
person would consider in arriving at the final test of difference in 
fair market value, including items which fairly afford a test of the 
accuracy of the reasons given by the expert appraisers in arriving 
at their ultimate conclusions of value, are properly subject of evi- 
dentiary proof. Only in this way can the trial court intelligently 
assess the value or weight of the experts’ opinion on the ultimate 
difference in fair market value. ! 

City of Riverside v. Kraft, 21 Cal. Rpts. 425. 


(3) An expert's opinion can best be tested by examining the facts 
upon which it stands .... If this is not done, the jury has no basis, 
whatsoever, upon which to evaluate such testimony, Questions of 
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this nature can not be decided in a vacuum. Additional information 
is necessary to give the opinion support and to clarify its meaning. 
Chicago v. Equitable Life Ass. Soc., 134 N.E. 2d 296, 298 (Ill. 1956). 


(4) Opinion evidence is only as good as the facts upon which it is 

based. Opinion evidence in conflict with the physical facts ... is 

not substantial evidence, and may be disregarded. 

State of Washington v. United States, 214 F. 2d 33, 43 (9th Cir. 1954), 

cert. den., 348 U.S. 862 (1954). See also Feibelman v. Trunkline 

Gas Co., 351 S.W. 2d 447, 448 (Ark. 1961). 
(Expert should be allowed to state factors upon which opinion based ''and 
to otherwise explain" his reasons); U.S. v. Johnson, 285 F. 2d 35, 40, 41 
(9th Cir. 1960) (Evidence admissible in support of, and as background 
for, the opinion); U.S. v. Certain Interest in Property, etc., 205 F. Supp. 
745, 750 (D. Mont. 1962) (Expert should be allowed to testify to facts 
supporting his valuation); State v. Morehouse Holding Company, 357 P. 
2d 266, 268, 269 (Or. 1960) (Error not to allow expert to explain reasons 
for his opinion); Hays v. State, 342 S.W. 2d 167, 170 (Civ. App. Tex. 
1960) err. ref. n.r.e. (Evidence of comparable sales "considered by" 
appraiser are admissible "'to give an account of the factual basis upon 
which he founds his opinion on the issue of value . . . "); State v. Sides, 
348 S.W. 2d 446, 452 (Civ. App. Tex. 1961), err. ref. n.r.e. (Comparable 
sales admissible "as part of the account of the factual basis and consid- 
erations upon which he founds his opinion"); Stewart v. Commonwealth, 
337 S.W. 2d 880 (Ct. App. Ky. 1960) and Commonwealth v. Oakland 
United Baptist Church, 372 S.W. 2d 412 (Ct. App. Ky. 1963) (Better 
practice to leave any dissimilarities of comparable sales to cross 
examination). 


It is undisputed that: 
(1) Lee gave consideration in his appraisal of the instant property 
to the sales in the 12th and M area (J.A. 122). 


(2) Lee specifically stated that he did this "to check my judgment." 
(J.A. 123.) 
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(3) Lee specifically stated in answer to the question by the Court, 
"Was it necessary?," "It was, yes, sir." (J.A. 123.) 


(4) When he was asked if he would have arrived at a different com- 
putation, Mr. Lee said "I was checking my judgment. I thinkI would 
have had the same answer." (J.A. 123.) 


The two Government appraisers valued the property at $20.67 a 
square foot; the property owner's appraiser, Donohoe, valued the prop- 
erty at $26 a square foot. Lee testified to a value of $30 a square foot. 
It is significant that the sales to which Lee was allowed to testify are 
all below $30 a foot and most are substantially below that figure. It is 
also significant that the sales which strongly support Lee's opinion of 
$30 were not allowed in evidence. The jury verdict of $22.75 a square 
foot is a conclusion based upon consideration of the two Government 
appraisers and Donohoe's appraisal, and does not give Lee's appraisal 
any significant weight. The property owners were seriously prejudiced 
by the fact that crucial underpinning and support to the expert opinion 
of one of their two appraisers was cut out from under his opinion by the 
Court's ruling. 


Government Counsel Wise bore heavily on this point in cross-exam- 
ination (J.A. 125-127) and in closing argument: 


Remember, Mr. Lee astonishingly came out with $30 
a square foot for this land, based on what he said 
were his comparables. He cited his comparables 
that he used. I now challenge Mr. Lee or anyone 
else and it is right in the record, gentlemen, where 
you can see it, he gave five comparables, one $22.50 
a foot, one at $22.67 a foot, another $18.13 a foot, 
another $26.48 a square foot, another $21.66 a 
square foot. If you average those sales out, you 

will come to $22 a square foot. [J.A. 136-137] 


* * * 
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Mr. Donohoe had been on the stand first. Mr. Dono- 
hoe, realizing what I had done to him in cross-exam- 
ination about the use of properties over in Foggy 
Bottom, isn't it reasonable for you gentlemen to 
draw a reasonable inference that Mr. Lee also had 
Foggy Bottom in his comparables, but he did not 
want to be subjected to the same abuse I gave 

Mr. Donohoe on his cross-examination, and deleted 
them, and having deleted those properties over 
there he still stuck to his fair market value of $30 

a square foot and could not justify it. He cannot 
justify it on the record, gentlemen, and I will leave 
that to you gentlemen to determine. [J.A. 137] 
[Emphasis supplied. ] 

The Court properly charged the jury, with respect 
to expert opinion: 


You are not bound, however, by such an opinion. You 
may give it such weight as you deem it is entitled to 
receive, whether that be great or slight, and you may 
reject it if, in your judgment, the reasons given for 
it are unsound. 

{J.A. 141.] 

On the truncated record upon which the jury was forced to consider 
Lee's opinion, the jury verdict is not surprising. The sales to which he 
was allowed to testify fell far below $30 a foot. He was not allowed to 
testify to sales going as high as $31.12 a square foot, which sales con- 
firmed his expert judgment that the sharply rising trend in one compa- 
rable area would also occur in the other comparable area. Stripped of 
this crucial support, his opinion of value appears extreme. 


The jury verdict of $22.75 gave weight to the Koones, Gogarty & 
Donohoe appraisals, but not to the Lee appraisal. Lee's appraisal could 
have been justified on the record the property owners sought to make, 
and should have been allowed to make. The jury should have been al- 
lowed to hear the proffered testimony which went to the heart of the 
weight to be given to the expert's opinion. 
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The Court Erred in Refusing To Allow Expert Ap- 
praiser Donohoe To Give His Opinion of Fair Market 
Value Taking into Account All Factors Which He, as 
an Expert, Considered Relevant. 


The property owners’ expert appraiser Donohoe was first asked for 
his opinion of the value of the property taking into account solely factors 
generally applicable to an appraisal opinion, in an ordinary case, high- 
estand best use, consideration of sales of similar properties, inspection 
of the site, and knowledge of property values; he gave his opinion, based 
solely on those factors. He was then asked if there were other factors 
which affected the value of the subject property which he had not taken 
into consideration in answering the earlier question, which he consid- 
ered to be relevant to the value of the subject property. He replied, yes, 
and listed excavation, financing and architect's plans as such factors. 
When he was asked what was his opinion of the value of the subject prop- 
erty, based upon consideration of all the factors that he considered rel- 
evant to the property, including these special factors, the Government 
objected and the Court refused to allow him to answer the question. 
Thus, we have the anomalous situation of an expert real estate apprai- 
ser being allowed to give an opinion of value based upon some of the 
factors which he considered to be relevant, but not being allowed to 
give his opinion of the value based upon all of the factors which he con- 
sidered to be relevant. This was error which entitles the property 
owners to a new trial. | 


The pertinent testimony is as follows (emphasis supplied through- 
out): | 

Q. Now, based solely upon inspection of the site and your knowl- 
edge of the area, your knowledge of property values in the 
District of Columbia, your permissible uses of the property 
under the applicable zoning regulations and consideration of 
sales of similar properties, and based on no other factors, do 
you have an opinion as to the fair market value of the subject 
property on October 23, 1963? 
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A. Sir, did you ask me a question? I didn't hear the end of it. 


THE COURT: He asked you whether you have an opinion as to the 
fair market value based upon the factors he enumerated. 


THE WITNESS: Yes, sir. 
BY MR. SEXTON: 
. Based solely on the factors I mentioned? 
Yes, sir. 
Did you hear all the factors? 
Yes, sir. 
What is that opinion? 


Based on the number of sales alone, and the other factors I 
have mentioned, I feel that the market value of the property as 
of October 23, 1963, was $459,250. 


Now relating that total value to the square footage of 18,130 
square feet, what is that in dollars per square foot? 


A. $25.33 per square foot. 
[J-A. 90-91] 


* * * 


Q. Now, Mr. Donohoe, I asked you earlier for your opinion on the 
value of the property, and I limited my question to your opinion 
based upon consideration of certain specified factors. 


Yes. 


I would now like to ask you are there other factors which were 
not included in my previous question — 


Yes, sir. 


Well, let me finish the question, please. Are there other fac- 
tors'which were not included in my previous question which you 
as an appraiser consider to be factors which should be taken 
into account in determining the highest and best use of the 
property ? 
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MR. WISE: I object, if the Court please. I think that question has 
been answered. It is repetitious. 


THE COURT: Well, he said he has not testified to certain other 


factors, so it is not repetitious. Are there factors which you 


have not previously testified to, which you have taken into 
consideration? 


THE WITNESS: Yes, sir. 
THE COURT: All right, you may answer. [J.A. 100. 0.] 


[The witness then listed excavation, financing and architect's plans 
as these additional factors. J.A. 100-101]. 


THE COURT: Did you consider in any way the cost of the plans or 
the cost of the architectural fees, or the cost of financing in 
arriving at your evaluation? 


THE WITNESS: Not specifically; no, Your Honor. 


THE COURT: You say not specifically. Did you in any way take 
into consideration the cost of architectural fees, the cost of 
the plans or the cost of financing in arriving at your figure 
of valuation? 


THE WITNESS: Not on the valuation I had given previously, Your 
Honor. 


THE COURT: That is what I want to know. I want to be sure about 


that, the fact that you did not take those factors into considera- 
tion. 


THE WITNESS: No, Your Honor. 
BY MR. SEXTON: 


Q. Well, Mr. Donohoe, in answering this last question you were 
referring to the $25.33 figure you gave before, is that right? 


A. This is correct. 


Now taking into account these special factors you have just 
mentioned — and I am not now talking about the cost of any of 
these items. I don't mean the cost of the plans or the cost of 


24 


financing or the cost of excavation. — But taking into account 
the fact of excavation, the fact of financing and the fact that 
plans were in existence to build the building, taking into ac- 
count those factors; and also taking into account all the other 
factors you mentioned previously in answering the question 
when you gave the $25.33 square foot valuation; taking into 
account all of those factors; do you have an opinion as to the 
fair market value of this property on October 23, 1963? 


A. Yes, sir. 
MR. WISE: He gave that once before, if the Court please. 


THE COURT: I thought you gave the fair market value considering 
the highest and best use before ? 


THE WITNESS: I did, Your Honor. 
THE COURT: Didn't that include these factors? 


THE WITNESS: No, sir. 
[J.A. 102-103] 


* * * 


THE COURT: Taking into consideration your complete investiga- 
tion, your inspection of the property, your checking of the 
records in the District of Columbia Recording Office, your 
talking with the sellers and buyers; and also taking into con- 
sideration the type of location and the type of building that 
could be erected on that piece of property, the usage to which 
it could be put; and taking into consideration the fact the plans 
had'been drawn — you had knowledge of the fact that plans had 
been drawn; you had examined them — and taking into consid- 
eration your knowledge of the fact that several permits had 
been issued, permits for excavation and permits for building — 
whatever permits there were — and taking all those factors 
into consideration; wasn't your estimate based upon all those 
factors in this figure of $459,250.00? 


THE WITNESS: No, Your Honor. 


THE COURT: Well, I think it should have been. I had assumed 
that it was. We don't want this testimony going in piecemeal, 
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I thought this was the final figure of his evaluation, now weare 
coming to another figure, counsel, of an additional amount. I 
think the original question should have contemplated all the 
factors involved in determining fair market value when the 
original question was asked. 

[J.A. 104] 


* * * 


THE COURT: Well, you did ask the question, and I had assumed 
you included all the factors; and I had assumed that the wit- 
ness had taken into consideration all the factors involved in 
the highest and best use. Now, we are going over the same 
ground again with added factors being put into the picture. 


MR. SEXTON: Yes, Your Honor. Now I want to ask a question 
based upon all factors. 


THE COURT: Why didn't you ask that question in the first instance, 
to include all the factors, instead of to departmentalize it and 
do it piecemeal? . 


* * * 


THE COURT: I thought you included all the factors and I thought 
this witness considered all the factors. 


Didn't you understand you were giving a final figure as to the 
fair market value of this property when you testified this 
morning? 


* * * 


Didn't you consider all the factors, including highest and best 
use, when you gave your conclusion as to the fair market 
value this morning of $459,250.00, except this excavation 
figure ? | 


THE WITNESS: I did not take into consideration the excavation or 
anything else — 


THE COURT: No, I have excavation excepted from it. I said other 
than excavation. Did you not consider all the other factors in- 
volved in highest and best use ? 


1 
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THE WITNESS: As generally referred to; yes. 
THE COURT: Well, then I will sustain the objection. 


[J.A. 105-106] 


The colloquy makes it clear that the valuation to which Donohoe 
testified was limited to the general factors which are relevant to the 
ordinary case, did not take into account the special factors present with 
respect to the subject property, and that Donohoe's expert opinion was 
that the subject property was worth more than the valuation figure he 
had theretofore given, because of the special factors. 


The property owners made a proffer that if Donohoe had been al- 
lowed to answer the second valuation question, that is, the question of 
his opinion of value taking into account all relevant factors including 
financing, architect's plans and excavation, he would have said the value 
was $534,250, which is $29.46 a foot (J.A. 132). 


The proffered testimony of Donohoe goes to the heart of the basic 
issue between the appraisers for the Government and the appraisers 
for the property owners. Government counsel treated the property in 
question simply as raw land." (J.A. 52, 63, 66-67, 68.) The appraisers 
for the Government also so treated the property, basing their opinion of 
value on comparable sales and highest and best use, and ignoring the 
special facts of excavation, financing and architects' plans. (J.A. 61- 
62, 63, 65, 72.) 


On the other hand, counsel for the property owners contended that 
the subject property was not merely "raw land" but was something 
quite different, a developed building site. (J.A. 137-138.) In arriving 
at his opinion, Appraiser Lee took into account the special factors of 
evcavation, financing and architect's plans as bearing on highest and 
best use.'! Donohoe sought to give an opinion based upon all factors, 


1 see fn. 12, infra. 
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including these special factors, but was prevented from doing so by the 
Court's ruling. 


There is a substantial and significant difference between, on the one 
hand, a parcel of raw land, on which there are many unknown factors 
which will determine whether a building can be built in the near future, 
and on the other hand, the subject property, which was a developed 
building site. No one had to guess whether an appropriate size and 
shape of an economically feasible apartment building could be built on 
this site. No one had to guess as to what test borings would show about 
the subsurface conditions so important in construction. No one had to 
guess whether mortgage financing could be obtained to build a building. 
All of these questions had been answered favorably with respect to the 
subject property. For this reason, the subject property was more val- 
uable than an identical piece of property next door as to which these 
factors were unknowns. 


The result of the Court's ruling was that three of the four apprai- 


sers gave a valuation of raw land, whereas only one appraiser (Lee) 
was allowed to give testimony which took into account to'any extent i 
the fact that the property was a developed building site. 


Lee's developed building site appraisal was $30 a square foot. 
(Donohoe's developed building site appraisal would have been $29.46 a 
square foot.) The raw land appraisals were $20.67, $20.67, and $26.00. 
The jury verdict of $22.75 is plainly the value of raw land and not the 
value of a developed building site. The total effect of the Court's evi- 
dentiary rulings was to force the jury into the error of valuing this 
property as if it were simply another piece of raw land rather than a 
developed building site. 


12 Consistent with the Court's ruling discussed in Argument 0, infra, Lee testi- 
fied to these factors as bearing on highest and best use, which, for the reasons 
there discussed, is not the same as relating these factors directly to value. 
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Donohoe in effect made two appraisals, the first taking intoaccount 
all factors except excavation, architect's plans and financing (i.e., taking 
into account the factors generally applicable in an ordinary case), the 
second taking into account all factors, including the peculiar special 
facts relating to the subject property. 


Donohoe's valuation, to which he was allowed to testify, was based 
solely on the general factors normally present and did not take into con- 
sideration the special factors peculiar to this case. It was essentially 
this same question which Koones and Gogarty, the Government's apprai- 
sers, were allowed to answer. They did not take into account these spe- 
cial factors either. On the other hand, when Donohoe was then asked to 
give his opinion, in effect a second appraisal, taking into account all of 
the factors, he was not allowed to answer the question. His answer to 
that question would have produced a figure $3.46 a foot higher, which 
would have sharply spotlighted to the jury the differential in value re- 
sulting from considering these special factors which the Government 
appraisers did not consider. 


It is apparent from the jury's verdict of $22.75 a foot, in the face 
of the two Government appraisals at $20.67 a foot, the Donohoe apprai- 
sal based upon some factors of $26 a foot, and the Lee appraisal based 
upon all factors of $30 a foot, that the jury gave no weight to Lee's tes- 
timony. The fact that Donohoe was not allowed to testify to a value of 
$29.46 a foot, with the result that there was a substantial difference in 
value between Donohoe and Lee, may have influenced the jury to disre- 
gard Lee's testimony. Furthermore, the jury was entitled to know the 


differential in value which an expert appraiser put upon these special 
factors, particularly since the Government did not take them into ac- 
count and the owners’ appraisers did. 


Because of the District Court's ruling, the jury never heard Dono- 
hoe's opinion of the value of the subject property taking into account all 
factors which he, as an expert, considered relevant. The jury was thus 
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misled into believing that Donohoe's opinion of fair market value was 
$26 a foot, whereas in fact his opinion was $29.46 a foot. 


Under Heading IA, a number of cases have been cited dealing with 
expert testimony, to the effect that the expert should be allowed to ex- 
plain and support his opinion so that the jury can properly evaluate his 
expert opinion, leaving to cross- -examination the function of limiting or 
qualifying his testimony. Certainly the expert should be allowedto state 
his opinion fully, based upon all factors which he, as an expert, consid- 
ers relevant. Government counsel can, by cross-examination, qualify 
or limit this testimony. 


The District Court improperly limited expert Donohoe's testimony, 
to the prejudice of the property owners, who are entitled to a new trial. 


C. Inconsistently With the Foregoing Rulings, the Court 
Refused To Strike the Testimony of Government Ap- 
praisers Koones and Gogarty, Even Though They Testi- 
fied That They Arrived at Their Expert Opinion With- 
out Taking into Account Factors Which matt admitted 
Were Relevant. 


Ey ne 


Counsel for the property owners moved to strike the entire testi- 
mony of Government appraisers Koones and Gogarty on) the ground that 
they had failed to take into account relevant factors, specifically archi- 
tect’s plans and financing, in arriving at their opinion of value; this mo- 
tion was denied (J.A. 132). 


Koones made it clear (J.A. 62-63) that he took into account only 
comparable sales and the highest and best use of the property. He spe- 
cifically testified that he did not take into account the architect’ splans, 
(J.A. 61-62) and that he did not take into account financing (J.A. 65). 

He further conceded (J.A. 63-64) that architect's plans ‘were a relevant 
factor, but that he did not take them into account. 


Gogarty specifically testified that he did not take into account the 
architect's plans or financing (J.A. 72) although he later admitted that 
the plans were a factor relevant to his opinion. (J.A. 73.) 
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The grounds of the motion to strike by the property owners were 
that since both appraisers failed to take into account relevant factors, 
one of which relevant factors each admitted was relevant, therefore 
their opinion was not entitled to consideration by the jury and their 
testimony should have been stricken. 


The Court stated its reasons for excluding this testimony as follows 
(J.A. 44-45): 


Defendants had the right, which they exercised exten- 
sively, to cross-examine plaintiff's two experts on 
thisiand other subjects. Any factors which the ex- 
perts allegedly failed to consider were a matter for 
impeachment and argument; and any such impeach- 
ment was properly considered by the jury in deter- 
mining what weight, if any, to give to the opinion of 
the experts. The jury was told that it could give any 
opinion of an expert such weight as it deemed it was 
entitled to receive, whether great or slight, and that 
it could reject such opinion completely if in the jury's 
judgment the reasons given for it were unsound. 
Clearly, the testimony of the two appraisers for the 
District of Columbia should not have been excluded 
in its entirety, as defendants contend. 


The Court's ruling with respect to the testimony of Koones and 
Gogarty is in sharp contrast to the Court's ruling with respect to Dono- 
hoe and Lee. The property owners are perfectly willing to accept the 
concept which the Court enunciated with respect to Koones and Gogarty, 
that is, to allow the expert to testify fully and freely and submit his 
opinion and his testimony to the test of cross-examination. However, 
if this is the proper approach!® it applies as well to the testimony sought 
to be elicited from property owners' appraisers, Donohoe and Lee, as 
it does to the Government appraisers, Koones and Gogarty. The Court's 
ruling with respect to Koones and Gogarty is inconsistent with the 

18 


See 5 Nichols, Eminent Domain, § 18.42[ 1]: "However, the omission of one 
of several factors will not necessarily result in rejection of the opinion." 
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Court's ruling with respect to Donohoe and Lee. The property owners 
submit that if the testimony of Koones and Gogarty is allowed to stand, 
that is, if they are allowed to testify to an opinion which they admitted 
did not consider factors which they admitted were relevant, then Dono- 
hoe should have been allowed to testify to an opinion based upon all fac- 
tors he considered relevant, and that Lee should have been allowed to 
testify to sales which supported his opinion and which he used to check 
his judgment. 


Ul. The Court Erred in Refusing To Allow the Jury To 
Consider, and in Refusing To Charge, That Both the 
Fact and the Cost and Value of Development Activities 
on the Property Condemned, Specifically Including 
Site Preparation (Razing and Excavation), Architect's 
Plans, and Financing Arrangements, Could Be Taken 
into Account by the Jury as Bearing Both on the High- 
est and Best Use of the Land and on the Fair Market 
Value of the Land. 


The Court charged the jury that the fact of existence of site prepa- 
ration (razing and excavation), architect's plans, and financing arrange- 
ments could be taken into account by the jury as bearing on highest and 
best use. (J.A. 147-148.) The Court refused to charge that the cost of 
these items could be taken into account bearing on highest and best use 
and the Court refused to charge that both the fact and the value of these 
items could be taken into account as bearing on the fair market value of 
the land, as distinguished from highest and best use. (J.A. 9-10, Defen- 
dants' Requested Instructions, 1, 2, 3, 4, and 5.) 


Both the District Court (J.A. 40) and the Government in 
its brief in the trial court, relied on the proposition, which the prop- 
erty owners accept, that frustration of business arrangements are not 
compensable in condemnation proceedings. See, for example, United 
States v. Grand River Dam Authority, 363 U.S. 229, 236 (1960). 


The property owners do not contest this principle. The property 
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owners are not seeking compensation for the cost of the architect's 
plans, compensation for the financing fee which was paid to the building 
and loan association, or compensation for the filing fees paid to the 


District of Columbia Department of Licenses and Inspections, that were 
required to process an application for a building permit. The position 
of the property owners is rather different from this point — that there 
is animportant difference, as a matter of realestate appraisal, between ° 
a piece of raw land and a developed building site. Although the Govern- 
ment appraisers and Government attorney treated the property in this 
case as if it were simply a piece of raw land, the property owners sub- 
mit that it was in fact quite a different animal, a developed building 
site. The facts of site preparation, razing and excavation, architect's 
plans and financing arrangements all bear quite directly on the fact 
that this property, rather than being simply a piece of raw land, was a 
developed building site. The fact of existence of these items, and the 
cost and value thereof, has a direct bearing on the value of the land. 

It was for this purpose that the evidence was offered and it was for this 
purpose that 'the evidence should have been received.!4 


Witness Hyman, an experienced real estate developer, testified 
(J.A. 82-83), expert appraiser Donohoe testified (J.A. 100-101), and 
expert appraiser Lee testified (J.A. 115-116) that site development 
factors such as architect's plans, financing, and razing and excavation 
affect the value of the land. The property owners made a proffer 
(J.A. 132) that the appraisers were prepared to testify that these fac- 
tors affect both highest and best use and fair market value. 


The property condemned on October 23, 1963, was not simply a 
piece of raw land; it was, rather, a developed building site. Improve- 
14 The property owners made this distinction clear in their Requested Instruc- 
tion No. 5 which was not given by the Court: 
"In considering the foregoing factors, you are to make no award 
for the value of any of the architect's plans or financing com- 
mitment as such; you are to take the foregoing factors into ac- 
count solely as they bear on the fair market value of and highest 
and best use of the land on October 23, 1963." (J.A. 10) 
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ments had been razed, an excavation permit had been obtained, and 
excavation had been completed. The property was a building site pre- 
pared for construction of an apartment building. To exclude consider - 
ation by an appraiser of razing and excavation would be to treat a pre- 
pared building site as being no more valuable than the same land not so 
prepared. ) 


Both the architect's plans themselves and the cost thereof bear on 
the value of the land. Not only did the property owners' witnesses in 
this case so testify but relevant court authorities also support this view. 
Brighton Plaza, Inc. v. State, 224 N.Y.S.2d 411 (Ct. Cl. N.Y. 1961); 
Re Site for City Aided Low Rent Housing Project, 89 N.Y.S.2d 855 (Sup. 
Ct. Bronx County, 1949). The Court in Brighton Plaza said (p. 415): 


One whose land is taken by eminent domain is en- 

titled to receive its greatest value for any availa- 

ble use for which it may be put. As bearing on. 

such value, it is competent to show any act which 

the owner would naturally and properly bring to: 

the attention of the buyer with whom he was nego- 

tiating a sale. 
Accordingly, the Court there allowed the introduction of evidence of the 
architect's plans as bearing on the value of the real estate. 


Perhaps the most crucial factor affecting the value of the land in 
this case was the fact that First Federal Savings and Loan Association 
had issued a commitment for a first deed of trust loan, both a construc- 
tion loan and a permanent loan, on which there was no personal liability 
and as to which the lending institution looked solely to the real estate as 
security. Both owner developer Hyman (J.A. 82-84) and expert witness 
Lee (J.A. 115-116) testified to the importance of financing as affecting 
the value of real estate. 


34 


Under these circumstances, the District Court should have followed 
the approach of the New York Court in In Re Site For City Aided Low 
Rent Housing Project, 89 N.Y.S. 2d 855 (Sup. Ct. Bronx Cy., 1949), 

p. 859: 


At the trial there was testimony to the effect that 
vacant land upon which financing had been arranged 
had a greater value than land similar in all respects, 
but not enjoying the advantage of such financing. In 
the’ building industry it is well-known that the con- 
struction of apartment house projects is generally 
carried on by mortgage loan financing to meet a 
major part of the construction costs. While it is 

not clear that in every case the mere fact that such 
financing has been obtained would entitle the fee 
owner to additional increment of damage, it would 
seem that in a proper case, as is here presented, 
such an increment of damages is allowable in estab- 
lishing the award of the land taken. In computing 
damage for the improvement, consideration has been 
given to the amount advanced on the building loan, 
the provisions thereof governing these advances, the 
amount of work done between the date of the last pay- 
ment under the building loan and the date of taking, 
certain expenses in connection with obtaining the loan 
which have been considered as more properly attribu- 
table to the improvements than the land, the archi- 
tects' fees, builders’ profits, both of these items on 
a proportionate basis, and the value of the improve- 
ment itself on the date of taking. 


It is important to note that there was no dispute among any of the 
expert witnesses with respect to the highest and best use of the land. All 
of the expert witnesses unanimously agreed that the highest and best use 
of the land was for a high rise apartment building with some office use, 
which was permitted under the Special Purpose zoning: Koones (J.A. 52, 
58-59); Gogarty (J.A. 68-71); Donohoe (J.A. 88-89-90, 98); Lee (J.A. 112- 
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113). Government counsel Wise specifically noted, on two separate occa- 
sions in closing argument to the jury, that there was no dispute among 
the witnesses with respect to the highest and best use of this property. 
(J.A. 135, 136.) Under these circumstances, special factors of site prep- 
aration, architect's plans and financing would appear to'be immaterial, 
since the Court limited the jury's consideration thereof to highest and 
best use, as to which there was no dispute. 


The error of the artificial limitation imposed by the Court can be 
illustrated by an example. Special Purpose zoning permits both apart- 
ment use and limited office use for professional offices (J.A. 112-113). 
Assume two pieces of land both zoned Special Purpose in different parts 
of the city. On both of them it is agreed by all experts that the highest 
and best use would be a professional office building. However, on one of 
them a lending institution has given a mortgage commitment based upon 
actual architectural plans which have been drawn. On the other property, 
a mortgage commitment has been refused because the mortgage lender 
considers the location not a sound one for an office building. The highest 
and best use of the property in both cases is the same but the value ofthe 
property in the first case is greater than the value of the property in the 
second case. Cf. Dick v. United States, 169 F. Supp. 491, 492 (Ct. Cl. 
1959). (Property was valued as agricultural land and not subdivision land 
because there was no reasonable probability of devoting the land to sub- 
division in the foreseeable future.) 


By permitting evidence as to site preparation, architect's plans and 
financing to be introduced as bearing on highest and best use, but in re- 
fusing to allow such evidence to be considered as bearing on value, and 
in refusing to allow the cost and value of such items to be considered, 
the District Court created an artificial distinction which has no basis in 
fact or in logic, particularly in a case where there was no dispute as to 
the highest and best use. Competent evidence was introduced and was 
proffered that these factors affectedthe value of the land, as distinguished 
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from the highest and best use, and as distinguished from the value of the 
items themselves. Under these circumstances, the District Court erred 
in limiting the jury to consideration of these factors as bearing solely 
on the highest and best use of the land. 


MM. The Court Erred in Refusing To Allow Testimony of 
Three Sales Which Occurred After the Date of the 
Declaration of Taking. 


The property owners made a proffer (J.A. 132-133) with respect to 
three sales inthe area around 12th and M Streets,° N.W., which occurred 
shortly after the Declaration of Taking. These sales were excluded by 
the Court for the reason that the Court felt that it was likely that these 
sales were affected by the highway, which would be nine blocks away. 
(J.A. 43-44.) 


The factual issue in this case is the value of the subject property 
on the date of the Declaration of Taking. The property owners accept 
the principle relied upon by the Government, that sales which reflect 
value resulting from the condemnation should not be allowed in evidence. 
The cases relied upon by the Government and by the District Court sup- 
port this proposition. The issue, however, is not that, but is rather 
whether the Court should automatically assume, without evidence, that 
any sale made after the Declaration of Taking (in this case sales nine 
blocks away) automatically includes value resulting from this taking. 
The property owners’ position is that they should be permitted to offer 
evidence with respect to sales occurring after the Declaration of Taking 
which are not in the immediate area of the subject property!® The 
question of whether such sales include value resulting from the taking 
can be handled either by a voir dire examination of the appraiser by 


see fn. , Supra, p. 
16 
ject property. 


It may be that a different rule is called for in the immediate area of the sub- 
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the Government counsel and by the Court, or by cross-examination, or 
by both. 


There is no reason in this case to think that the sales occurring at 
12th and M Streets, N.W., shortly after the date of the Declaration of 
Taking of this property at Third and E Streets, N.W., were influenced 
one way or the other by the condemnation itself. The Government of- 
fered no such evidence. The District Court simply speculated that such 
result might follow.” 


The property owners in addition to proffering this testimony also 
requested the Court to charge the jury that sales of property after the 
date of Declaration of Taking, October 23, 1963, could be taken into ac- 
count if the jury found that such sales were not affected by the condem- 
nation of this property on October 23, 1963 (Requested Instruction No.7, 
J.A. 11). This request was denied by the Court. 


Despite the facile assumption which the Government makes, and 


which the District Court apparently also made, it by no means neces- 
sarily follows that a condemnation increases the value of real estate. 
Indeed, the Court of Civil Appeals of Texas has recently made this 
point in ruling that testimony as to post-condemnation sales should be 
allowed. The Court accepted the principle, as do the property owners 
here, that the condemnor should not have to pay for an increase in 
value due to the public improvement, but the Court concluded that it 
was improper to conclude automatically that condemnation increased 
the value in the area and that the evidence should have been allowed to 
W The District Court drew a remarkably fine line in ruling on the one hand that 
the area around 12th and M Streets was sufficiently remote to justify the Court 
in excluding Lee's testimony of sales in that area (see pp. 15 to 26, supra),and 
on the other hand was close enough so that sales occurring in that area after 
the Declaration of Taking was filed with respect to property on Third Street, 
should not be admitted because they might be influenced by the’ proposed high- 
way (see pp. 45-49, supra). (J.A. 44, n. 3) Property owners believe that such 


a fine line is an artificial one to draw in a jury trial and that the jury in both 
instances should have been allowed to hear the evidence. 
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be submitted to the jury. Housing Authority of the City of Dallas v. 
Hubbard, 274 S.W. 2d 165, 167 (Civ. App. Tex. 1954) err. ref. n.r.e.; 
Semble, State v. Hedwig, 133 So. 2d 180 (La. Ct. App. 1961). 


The proper rule has been stated by the United States Court of 
Appeals for the Second Circuit, in United States v. 63.04 Acres of Land, 
245 F.2d 140, 144-145 (2nd Cir. 1957): 


There is no absolute rule that precludes considera- 
tion of subsequent sales. The general rule is evi- 
dence of ''similar sales in the vicinity made at or 
about the same time" is to be the basis for the 
valuation and evidence of all such sales should 
generally be admissible . . . including subsequent 
sales .... The generality of this rule is limited, 
however, by the consideration that a condemnation 
itself increased prices and the Government should 
not have to pay for such artificially inflated values. 
See International Paper Co. v. United States, 5 Cir. 
1955, 227 F. 2d 201. But that possibility does not 
produce a hard and fast exclusionary rule. In every 
case it is a question of judgment as the extent of 
this danger, and particularly where a judge is sitting 
without a jury, it would seem the better practice to 
admit the evidence and then to weigh it, having due 
regard for the danger of artificial inflation. 


In this case the importance of the evidence far out- 
weighs any possible danger of it representing arti- 
ficially inflated values for as noted, evidence of the 
September sale is crucial to the basic issue for the 
rezoning of the area south of the Boulevard also 
raised the value on the northern property. We 
therefore hold that it was an abuse of discretion 
not to admit and consider the evidence of the sale 
of Government property north of the Boulevard in 
September on the issue of the value of the defend- 
ants' property, and reverse and remand for a new 
trial. 
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accord, United States v. 1101 Acres of Land, etc., 204 F. Supp. 737 
(E.D. N.Y. 1962). 


The post Declaration of Taking sales reflected ers of $23.98, 
$27.86 and $29.50 per foot (J.A. 133-134) thus offering firm proof of 
expert witness Lee's contention that the market at 12th and M was 
sharply rising and confirming the fact that the last sale in the area 
prior to the Declaration of Taking at $31.12 a square foot was not an 
isolated occurrence but was part of the trend of prices in the area. 
Thus, the evidence of post Declaration of Taking of sales was crucial 
to proper consideration by the jury of the facts of this case, givena 
situation of sharply rising prices in a related area and given the basic 
thrust of expert Lee's testimony. Under these circumstances the post 
Declaration of Taking Sales should have been received in evidence, 
with the cautionary instruction to the jury requested a the property 
owners. 

IV. The Court Erred in Allowing the Jury To View the 


Condemned Property Without Notice to, or the ical 
ence of, Counsel of Record. 


The District Court, in its Memorandum Opinion (J.A. 37 Memo. 
Opinion, p. 2) noted that the jury made a second view of the property, 
with the marshal. Prior to trial, an initial view took place, at which 
counsel for all parties had the opportunity to be present. Counsel for 
the property owners was unaware, until the Court's Memorandum 
Opinion was received, that a second view took place. 


Just as all of the other evidence which the jury may consider is 
adduced in a proceeding with counsel for both sides present, so should 
the jury view the condemned property. The Court charged the jury that 
they could take the view into account. (J.A. 149.) As a prophylactic 
rule, in order to prevent the jury from receiving a mistaken impres- 
sion of facts upon which their verdict is based, counsel for both sides 
should be notified of any view and given an opportunity to be present. 
To rule otherwise permits, in part, an in camera trial. 


CONCLUSION 


For the foregoing reasons, the Order of the District Court 
ratifying and confirming the verdict of the jury should be reversed, 
and a new trial ordered. 
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COUNTER-STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee, the questions are: 

1. Whether the trial court abused its discretion in refusing 
to permit appellants’ second witness to testify to sales of property 
located approximately nine blocks north and eight blocks west of 
the property being condemned, when such witness stated that 
consideration of such sales was not necessary in reaching his 
opinion as to the fair market value of the property being taken, but 
that the sales were used only to check his judgment. | 

2. Where appellants' first witness was permitted to state 
his opinion.as to the fair market value of the property being con- 
demned based upon its highest and best use and all relevant factors 
properly to be considered in determining highest and best use, did not 
the court properly refuse to permit the witness to express a further 
opinion as to fair market value based upon items appellants concede 
to be non-compensable ? : 

3. Since appellee's witnesses were ehenecemariined at 
length and explained fully their reasons for not considering the fact 
that plans, permits and financing had been obtained to construct a 
certain type of building on the land being condemned, did not the 
trial court properly hold that their refusal to consider: such items 
was not grounds for striking their testimony? 


i 


4. The trial court having instructed the jury, in accordance 
with appellants' theory of the case, that the fact of the existence 
of plans, permits, and financing may be considered in determining 
the highest and best use that can be made of the property, and to 
that extent their affect upon the fair market value, was not the 
court correct'in its refusal to allow testimony as to the cost of 
such items, particularly since the appellants have expressly con- 
ceded that they are not entitled to recover such costs? 

5. Whether the trial court erred in refusing to permit 
appellants’ witnesses to testify to sales occurring after the date 
of taking of the property. 

6. Since the jury was instructed that it may, without 


further application to the court, make a second view of the property 


when accompanied by a United States Marshal, did not the appellants, 


by failing to object to such instruction, waive any right which they 
may have hadi to accompany the jury in its second view of the 


property ? 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 
On October 23, 1963, the District of Columbia filed in the 
District Court a complaint for the condemnation of Lots 813, 814, 
815, 816, 817, and 837 in Square 568, in the District of Columbia 
(J. A. 4-6). On the same day, the District filed a Declaration 


1 


of Taking, and deposited in the Registry of the Court for the use 


of the persons entitled thereto, the estimated just compensation for 


1 
the properties involved (J. A. 1). 


All the lots are in the same ownership, and are located in 
the middle of the block on the east side of Third Street, between 
"BE" and "F" Streets, Northwest (J. A. 6-8). Twenty-five-foot 
public alleys ‘run along the north and south sides of the property, 
and a ten-foot public alley runs along the east side of the property 
(J. A. 7-8). The property is rectangular in shape, contains 
18,130 square feet, and has a Special Purpose zoning classification, 
which means that a high-rise type apartment building may be 
constructed on it, with limited office use permitted (J. A. 51-52). 

The appellants, prior to the initiation of these condemnation 
proceedings, were preparing to construct an apartment building on 
the property. They had obtained plans from an architect, various 
construction permits from the appellee, and financing from a 


lending institution (J. A. 78-80). The improvements on the property 


7 As a result of this procedure, title to the property 
automatically became vested in the District of Columbia (Section 
16-605, D. C. Code, 1961). 


had been razed and excavation had begun (J. A. 81). The two 
appraisers for the appellee testified that the highest aid best use 
of the property was for the construction of a high-rise type 
apartment building (J. A. 52, 68). They arrived at their opinion 
of the fair market value by analyzing sales of comparable property 
within the immediate vicinity of the property being condemned 

(J. A. 53, 68). To each of their valuations, the court instructed 
the jury to add $12,000, which was the amount the appellants 


stated they expended for razing the old buildings and in excavating 


for the new building (J. A. 64, 67). 


The two appraisers for the appellants testified that the 


highest and best use of the property was for an apartment house, 
with some office space in addition (J. A. 89, 112). Their first 
witness, Mr. Donohoe, by comparing sales of other property in 

the immediate vicinity, and sales in an area some four miles 
removed, testified that the property was worth $459, 250 (J. A. 91). 
To this amount, $12,000 was added for the cost of razing and 
excavating, making a total of $471,250, or approximately $26.00 

a square foot (J. A. 104-105). Their second wttiese: Mr. Lee, 

by analyzing sales in the immediate vicinity, Kestisicd that the 


fair market value of the property was $30.00 a square foot, and 


that this figure included the cost of razing and excavating (J. A. 117- 
118). He stated that he considered sales in the vicinity of Twelfth 
Street and Massachusetts Avenue, Northwest, some nine blocks north 
and eight blocks west of the subject property, but that these sales did 
not influence his judgment -- that he used them only to check his 
judgment (J. A. 122-123). The court would not permit him to 
testify to such sales (J. A. 123). 

Following arguments of counsel and the instructions of the 
court, the jury returned its verdict awarding the property owners 
$412,457.50, or $22.75 a square foot (J. A. 12-13, 153). 

The appellants, on May 15, 1964, filed a motion for a new 
trial (J. A. 13). Thetrial court, on July 21, 1964, on the basis 
of a memorandum filed the same date, denied the motion (J. A. 36). 


The verdict of the jury was ratified and confirmed on July 23, 1964 


(J. A. 45), and this appeal followed on August 21, 1964 (J. A. 46). 


RULE INVOLVED 


Federal Rules of Civil Procedure, Rule 51. 


"INSTRUCTIONS TO JURY: OBJECTION 


"At the close of the evidence or at such 
earlier time durirg the trial as the court | 
reasonably directs, ary party may file 
written requests that the court instruct 
the jury on the law as set forth in the 
requests. The court shall inform counsel 
of its proposed action upon the requests ; 
prior to their arguments to the jury, but © 
the court shall instruct the jury after the 
arguments are completed. No party may 
assign as error the giving or the failure to 
give an instruction unless he objects thereto 
before the jury retires to consider its 
verdict, Stating distinctly the matter to | 
which he objects and the grounds or his 
objection. Opportunity shall be given to : 
make the objection out of the hearing of © 
the jury."" [Emphasis supplied. ] 


SUMMARY OF THE ARGUMENT 
I 
Appellants were not unduly limited in their presentation of 
evidence pertaining to the fair market value of their property. Their 


second witness gave the details of various nearby comparable sales 


which he considered in reaching a determination of the fair market 


value of appeliants' property, and the trial court, in the exercise 


of its broad discretion, rightfully refused to permit him to relate 
sales in a remote section of the city, which he admitted did not 


influence his judgment, but were used only to check his judgment. 


II 
Their first witness, after testifying to the fair market value 
of the property based upon its highest and best use, attempted to 
give a second opinion of the fair market value based upon the fact 
that plans, permits, and financing had been obtained. Since such 
items are not compensable, and appellants now so concede, the 
trial judge properly prevented appellants from indirectly placing 


before the jury the cost of such items. 


Ol 
The court did not err in refusing to strike the testimony of 


appellee's witnesses, who stated that they were aware of the plans, 


permits, and financing, but did not consider such in their appraise- 


ment of the property. The appellants cross-examined the witnesses 
fully on this issue, and the soundness of the judgment of the witnesses 


in this regard was for the jury to consider. 


IV 
In instructing the jury that it could consider the fact of the 
existence of plans, permits and financing in determining the highest 
and best use that could be made of the property, and to this extent 
their affect upon the fair market value of the property, the court 
correctly stated the law. The cost of such items, which is conceded 
to be non-compensable, is not probative and, therefore, was properly 


excluded, 


Vv 
The trial court did not err in rejecting testimony respecting 
sales of perperty which were consummated subsequent to the date 
of taking. This is particularly so since, as found by the trial 
judge, such sales were likely to have keen substantially influenced 


by the taking. 


VI 
Appellants claim that it was error for the jury, in the 


absence of counsel, to view the property a second time. But if 


appellants had any right to so accompany the jury, they waived it by 


not objecting to the court's instruction authorizing the jury to view 
the property, at its convenience, without further application to the 


court. 


ARGUMENT 


I 


The court did not abuse its discretion in 
excluding evidence of sales in other 
areas of the city far removed from 
the area of taking, and which was 
offered solely to bolster the opinion 
of appellants’ witness, whose qualifi- 
cations were conceded. 


After Mr. Lee, appellants’ second witness, testified fully 
to the many factors he considered in arriving at his opinion as to 
the fair market value of the property being condemned, including the 
details of various sales which had been consummated in the vicinity 
of such property, he was asked if he had given consideration to 
sales in other areas of the city (J. A. 122). He replied that he 
"* * * checked the market to see what had occurred in the area 
around llth, 12th and 13th Street, which had the same zoning" 
(J. A. 122). Appellee objected, on the ground of remoteness, 
to the receipt of any evidence regarding sales in those areas, and 


the following colloquy occurred: 


"THE COURT: Was it necessary for you 
to consider these sales in order for you to 
arrive at this evaluation which you have | 
given? 


"THE WITNESS: Your Honor, I was 
doing that to check my judgment. 


"THE COURT: Was it necessary? 
"THE WITNESS: It was, yes, sir. 


"THE COURT: Would you have arrived 
at a different computation? 


"THE WITNESS: I was checking my 
judgment. I think I would have had the 
same answer. 


“THE COURT: Well, then, I will sustain 
the objection" (J. A. 123). 


Following a bench conference, the appellants' attorney asked 


the witness, 


"Mr. Lee, in your opinion as an 
appraiser, were there sufficient sales 
in the immediate area around Third and | 
E upon which you could reach a conclusion 
as to the value of the subject property on 
the date of taking?" 


The witness replied, 


"Yes, sir. I felt that there was 
sufficient information there and in line 
with my usual practice I go and check 
and recheck my judgment" (J. A. 124). | 


It can be seen from the foregoing that Mr. Lee did not 
consider the sales at Eleventh, Twelfth and Thirteenth Streets 
in arriving at his opinion as to the fair market value of the property 
being condemned, but utilized such information only in checking 
the opinion which he had previously reached. Confronted with an 
identical argument regarding the necessity of considering sales 
in an area remote from the property being taken, this Court, ina 


footnote in Leeaye, Inc. et al. v. District of Columbia Redevelop- 


ment Land Agency, 111 U. S. App. D. C. 316, 296 F. 2d 438, 


stated: 

"* * * * Tf it be appellants’ contention 
only that the opinions of their experts 
would have been bolstered, it may be noted 
that the Agency conceded the qualifications 
of the witness Owen. * * *" 

Here, the qualifications of Mr. Lee were conceded when 
counsel for appellee stated, shortly after Mr. Lee was called as a 
witness, "If the Court please, in the interest of saving time, I 
would be very happy to concede the very fine qualifications of 
Mr. Lee as an appraiser" (J. A. 109). 

It is a well-established rule that the trial judge is allowed 


broad discretion in determining whether particular sales are so 


remote either in time or geographically as to have no probative 


value on the issue of just compensaticn, Leeaye, Inc. et al. v. 


District of Columbia Redevelopment Land Agency, supra; District 
of Columbia Redevelopment Land Agency v. 61 Parcels of Land, etc. 
etal., 98 U. S. App. D. C. 367, 235 F. 2d 864; Uodghian et al. 
v. United States, 62 App. D. C. 57, 64 F. 2d 555; and International 
Paper Company v. United States, 227 F. 24201 (C. C. A. 5th, 
i955). Here, there was no abuse of discretion since appellants 
have failed to make any showing that they were prejudiced by the 
exclusion of testimony of sales which were some Seventnetl blocks 
removed from the subject property. Mr. Lee appraised the 
property at $30 a square foot (J. A. 117). To support his opinion, 
he testified, among other things, to the details of sales of nine 
properties in the area of taking wherein the piigchaset paid $22.50 
a square foot, $22.67 a square foot, $18.18 a eaaace foot, $18.13 
a square foot, $26.48 a square foot, $27.36 a square foot, $20.15 
a square foot, $21.66 a square foct, and $30.86 a square foot, 
respectively (J. A. 119-121). At the conclusion of the evidence, 
Mr. Lee having been excused, appellants made a proffer that 

had the witness been permitted to testify to the sealed sales at 


Eleventh, Twelfth and Thirteenth Streets, he would have stated 


that the selling prices were "* * * as high as $25.00 a foot" 


(J. A. 134). 2 As can be seen from the foregoing, this proffered 


figure of $25.00 is well within the range of the figures given by 
the witness for the various sales in the neighborhood. At most 
the evidence would be cumulative. 

Appellant argues that the jury, in returning a verdict of 
$22.75 a square foot, ignored the testimony of Mr. Lee. He 
theorizes that the reason the jury ignored Mr. Lee's testimony is 
because the testimony was not bolstered by the proffered sales 
at Eleventh, Twelfth and Thirteerth Streets. A more logical 
explanation for the jury's failure to accept Mr. Lee's figure as 
to the value of the property is that Mr. Lee, himself, on cross- 
examination, admitted that the sales in the area, other than the 
$30.00 a square foot sale, were " * * * around $22, $26, $27" 
(J. A. 126). He stated ' * * * it's not uncommon when you have 
all the factors weighed to put a valuation in excess of what the 
market has been when you see an upward trend and generally proven 


in the area and considering its highest and best use, it’s not 


2 Appellants state in their brief, as they did in their motion 
for a new trial, that the selling prices were as high as $26.86 a 
square foot and $31.12 a square foot. 
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uncommon" (J. A. 126). In response to the question, ‘You are 


telling me now you are putting a value on there in excess of the 
valuation indicated by the market?", the witness replied, "It's 
done very, very frequently, sir" (J. A. 126). 

Appellants seek to gain some comfort from the fact that 
their first appraiser, Mr. Donohoe, was permitted to testify to 
sales in remote areas. This fact, however, does not render 
erroneous the action of the trial court in restricting ine second 
witness, Mr. Lee. The trial judge, in his memorandum, explained 
the two rulings as follows: | 


'"* * * the Court had permitted the 
previous expert for defendants [appellants] 
to testify to sales in the same area and in: 
one area even more remote in distance. 
after that expert had given the Court con-' 
crete reasons for consulting sales in such 
areas, particularly comparability of the 
size of the lots involved, By contrast, the 
second appraiser did not have to consult — 
sales in the remote area, and there was 
thus no countervailing need for the testimony 
which might have overcome the facior of 
remoteness in distance. The admissibility 
of evidence of the kind at issue here requires 
some balancing by the Court when there is 
a factor of remoteness of distance. The — 
Court in this case merely ruled that the | 
factor of such remoteness was overcome» 
in the instance of the first appraiser by 
other important factors supporting | 
admissibility, while the factor of remoteness 


in distance was not overcome by any 
such factors in the instance of the 
second appraiser. (See Tr. 461-462.)" 
(J. A. 42) 
Under the circumstances, the trial court did not abuse its 
discretion in refusing to permit the witness Lee to testify to sales 


in areas remote from the property being condemned. Furthermore, 


appellants were not prejudiced by such exclusion. 


Il 


Appellants' witness Donchoe was permitted 


to give his opinion as to the fair market 
value of the property being condemned 
based upon its highest and best use and 
all relevant factors properly to be con- 
sidered in determining highest and best 
use. 

Appellants’ contention, that their first witness, Mr. Donohoe, 
was not permitted to give his opinion as to the fair market value of 
the property being condemned based upon all relevant factors which 
he considered, is not supported by the record. He testified that 
he was familiar with the neighborhood, and the details of the vzrious 
sales of property in the nieghborhood (J. A. 91); that he viewed 
the property (J. A. 90); that he considered the zoning and the 
use that could be made of the property under such zoning (J. A. 88); 


that '" * * * its highest and best use would be as a high-rise 
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apartment house site’ with some office use (J. A. 89-90); and 
that he considered the demand for such a building in the area 

(J. A. 90). After relating this, Mr. Donohoe stated, "Based 
on the number of sales alone, and the other factors I have mentioned, 
I fee] that the market value of the property as of October 23, 1963 
was $459,250"" (J. A. 91). Some twenty pages later, in the 
transcript of proceedings, it appeared that after the witness had 
testified to the details of the various sales he had considered in 
arriving at his opinion as to the fair market value of the property, 
he was asked, "* * * Are there factors which you have not 
previously testified to which you have taken into consideration?" 
(J. A. 100). The witness replied in the affirmative, nid related 


that a permit had been issued for excavation of the site, that 


financing had been obtained, and that plans had been prepared 


(J. A.101). He stated that: 


"* * * These factors, I feel, have some 
effect on valuation. I think they have some 
effect on the value of the land in this sense-- 


"THE COURT: Do you mean relating to 
the highest and best use? 


"THE WITNESS: Yes, Your Honor. | 
They are evidence of what the building can 
be utilized for. It is more than a theory. | 


It is what you might call factual informa- 
tion showing that the property can be 
utilized in a certain manner, which I 
feel to be the highest and best use" 

(J. A. 101). 


The witness, upon further questioning, stated that he 


'"'* * * gave the fair market value considering the highest and best 


use * * *,'' but that he didn't include the so-called special factors, 
such as financing, permits and plans (J. A. 102-103). After 
permitting the witness to add $12,000, the cost of demolition and 
excavation, to the figure he previously gave, the court asked: 


"Didn't you consider all the factors, 
including highest and best use, when you 
gave your conclusion as to the fair market 
value this morning of $459,250.00, except 
this excavation figure? 


"THE WITNESS: I did not take into 
consideration the excavation or anything 
else-- 


"THE COURT: No, I have got excava- 
tion excepted from it. I said other than 
excavation did you not consider all the 
other factors involved in highest and best 
use ? 


"THE WITNESS: As generally referred 
to; yes. 


"THE COURT: Well then I will sustain 
the objection [to the question asking for 
a different appraisement of the property based 
upon the ‘special factors'}' (J. A. 106). 


What is clear from the foregoing is that Mr. Donohoe 


was permitted to relate his opinion as to the fair market value of 


the property being condemned based upon its highest and best use, 
and that the so-called special factors were considered by him in 
determining the highest and best use that can be made of the 
property. That Mr. Donohoe did consider all relevant factors 

in reaching his opinion as to the value of the property, is borne 

out not only by his testimony, but also by the fact that he isa 
well-qualified appraiser who has been in the business approximately 
thirty years, and who has testified as an expert in the District 
Court on many occasions (J. A. 86-87). He knows full well that 
the function of a jury in a condemnation proceeding is to determine 
the fair market value of the property being condemned based upon 
its highest and best use, and that it is his purpose, as is the 
purpose of any appraiser who is called to testify, to assist the jury 
by giving it the benefit of his opinion as to the fair market value, 
and the relevant facts and reasons underlying such opinion. 
Therefore, when he testified that the fair market value of the 
property is $471,250 ($459,250 plus $12,000), he unquestionably 
considered all factors which are relevant in arriving at such a 


determination, 


At the commencement of the trial, the court ruled that the 
cost of plans, permits and obtaining financing were not compensable 
as such--that the existence of such factorsis relevant only in 
determining the highest and best use that can be made of the 
property (J. A. 47-48). Therefore, in asking Mr. Donohoe to 
give a second opinion as to the fair market value of the property 
based upon the so-called special factors, appellants’ counsel was 
attempting, albeit indirectly, to get before the jury the cost of these 
so-called special factors. The trial court detected this attempt to 
circumscribe its previous ruling, and properly kept the appellants 


within the bounds of the ruling. 


Til 


The trial court properly refused to strike 
the testimony of appellee's appraisers. 


After all the evidence had been presented in the case, 
appellants moved the court to strike, in its entirety, the testimony 
of both government appraisers on the ground that they allegedly 
failed to take into account some of the factors relevant in 
appraising property, such as architect's plans and financing 
(J. A. 132). The trial court denied the motion, and later, in 
response to a similar complaint registered by appellants in their 


motion for a new trial, stated: 


""* * * Defendants had the right, 
which they exercised extensively, to 
cross-examine plaintiff's two experts 
on this and other subjects. Any factors 
which the experts allegedly failed to 
consider were a matter for impeachment : 
and argument; and any suchimpeach- _ 
ment was properly considered by the 
jury in determining what weight, if any, 
to give to the opinion of the experts. 

The jury was told that it could give any 
opinion of an expert such weight as it 
deemed it was entitled to receive, whether 
great or slight, and that it could reject 
such opinion completely if in the jury's 
judgment the reasons given for it were 
unsound, * * *" (J, A, 44-45) 


Both government witnesses were of the opinion that the 
highest and best use of the property is for a high-rise apartment 
building (J. A. 52, 68). They each were aware that plans for an 
apartment building had been prepared, and that Haaweing had been 


obtained (J. A. 61-62, 71-72). Asa result of appellants' cross- 


examination, it was developed that the first witness, ‘Mr. Koones, 


did not consider the plans because, he stated, one person may 
plan the building one way and another person may pian it another 
way (J. A. 63). The second witness, Mr. Gogarty, did not 
consider the plans because: 

"* * * There is no guarantee that 


the building that is to be erected on the 
site is the building that would develop it | 


to its highest and best use. There would 

be many an apartment building that you 

could build on there and many office 

buildings, depending on construction 

and the costs. You could have a variation 

of offices and apartments * * *" (J, A. 72-73). 

Mr. Gogarty further stated, on cross-examination, that the 
existence of plans and financing has no affect on the value of the 
land. These items, according to him, are a part of construction 
costs (J. A. 74). 

It is apparent, therefore, that the appellants were given 
wide latitude in their attempt to discredit the government's 


witnesses. The mere fact that appellants disagreed with the 


witnesses forms no basis for striking their testimony. 


IV 


Because the amounts expended for obtaining 
financing, plans and permits were not 
compensable, they had no evidentiary 
value. 


The appellants concede, as they must, that "* * * frustration 
of business arrangements are not compensable in condemnation 
proceedings * * *,"' and they expressly state in their brief that 
they ' * * * are not seeking compensation for the cost of the 


architect's plans, compensation for the financing fee which was paid 
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to the building and loan association, or compensation for the filing 
fees paid to the District of Columbia Department of Licenses and 
Inspections, that were required to process an application for a 
building permit."’ Nevertheless, they contend that the trial court 
committed prejudicial error in refusing tc admit evidence 
pertaining to the cost of such items. ; 

In what respect the amount expended for these items is 


probative is now shown. The existence of plans, permits and a 


commitment for financing may tend to support one's judgment that 


a certain use can be made of the property, but the amount spent 
obtaining such information can hardly have any affect on one's 
judgment as to possible uses. The appellants were permitted, in 
order to showthe highest and best use that can be made of the 
property, and, hence, its fair market value, to introduce testimony 
as to the existence of plans, permits and financing. Through their 
experts, and by way of oral argument, they were given unlimited 
latitude in developing their theory that the existence of such items 
would influence a prospective purchaser in his negotiations for the 
property. The trial court followed up by charging the jury that: 
"There have been received into 3 


evidence in this case, gentlemen, 
certain architectural plans and certain 


testimony about financial arrangements 

and building permits. The Court admitted 
these items of evidence solely to assist 

you in deciding the question of fact, 

what was the highest and best use of this 
property on the date of taking as it would 
appear to an ordinary prudent purchaser. 
The extent that the existence of such plans, 
financial arrangements and permits would 
affect the price which such purchaser would 
be willing to pay for the property in question, 
in view of an anticipated higher use of the 
property, you may consider them as 
bearing upon the fair market value. 


"However, you may not consider in any 
way the cost of such financial arrangements 
for architectural plans or building permits 
to the present owners, and the owners are 
not entitled to compensation for any losses 
due to expenditures made for a business 
venture which was frustrated by the condemna- 
tion proceeding." (J. A. 147-148) 


The foregoing charge was in accordance with the established 


law. United States v. Grand River Dam Authority, 363 U. S. 229; 


Mitchell et al. v. United States, 267 U. S. 341; Omnia Commercial 

Company, Inc. v. United States, 261 U. S. 502; Brothwell et al. 

v. United States, 254 U. S. 231; and Ellis v. Ohio Turnpike 

Commission (Court of Appeals of Ohio), 124 N. E. 2d 424, 

rev. 164 Ohio St. 377, 131 N. E. 2d 397, app. dis. 352 U. S. 806. 
In the Ellis v. Ohio Turnpike Commission case, supra, the 


Court of Appeals of Ohio held that it was error for the trial court to 


reject architect's plans, which were offered "* * * to show that 
the highest and best use of that part of the property would be for 
multiple family dwellings. * * *"" The Supreme Court of Ohio, 
in reversing the judgment of the Ohio Court of Appeals, stated: 


"* * * the construction of the apartment 
buildings was but a cortemplated project 
which might never have materialized, and, 
although the admission of the plans and 
specifications in evidence would not be _ 
subject to serious objection, their exclusion 
did not constitute reversible error, particu- 
larly in view of the fact that, in testifying 
as to the most valuable uses to which the | 
Ellis land might be put, the witnesses fully 
described its availability and adaptability: 
for multiple dwellings and commercial 
buildings and gave their opinions as to the 
value of the land, based upon such uses as 
well as other similar uses. 


"Also, the court in it [sic] general 
charge told the jury that in its determina- 
tion of the value of the land appropriated 
it should take into account its worth for | 
any and all uses to which it might be suit- 
able, including the most valuable uses) 
to which it could reasonably and practically 
be devoted. * * *'' (Pages 401-402) 


Appellants, having conceded that they are not entitled to be 


compensated for the cost of obtaining plans, permits and financing, 


and having failed to show that the cost of such items has any 
affect on the market value of the property, it follows that their 


argument, in this regard, is whclly without merit. 


Vv 


The trial court did not err in excluding 
evidence of sales occurring after the 
te of taking. 


The appellants contend that the trial court erred in excluding 
evidence of three sales which occurred in the vicinity of Twelfth 
Street and Massachusetts Avenue, Northwest, shortly after the 
date of taking. The reasons given by the trial judge for excluding 
these sales are: 


""* * * In the present case, the Court 
exercised its discretion because the area 
of! 12th and Massachusetts Avenue, N. W. 
is'about nine blocks from the proposed 
inner loop freeway, which is a major 
highway planned to pass through the 
‘center core’ of the city. The testimony 
revealed that both the property that was 
taken by the District in these proceedings 
and the property at 12th and Massachusetts 
Avenue are in this center core of the city. 
Both areas are extremely likely to be 
substantially affected by this highway, 
and were thus likely to have had values 
affected after the date of taking by the 
taking itself. In any event, assuming 
arguendo that some sales after the date 
Of taking might be admissible in some 
situations, see United States v. 63.04 
Acres of Land, 245 F. 2d 140, 144-45 
(2d Cir. 1957), there was enough risk in 
this particular instance that any subsequent 
sales in this general area were affected by 
the taking to justify the Court in exercising 
its discretion by excluding testimony of any 
such later sales. (See Tr. 387.)" (J. A. 44). 
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Appellants assert that the above ruling of the trial court is 
inconsistent with its previous ruling that sales in such area were 
too remote to be considered. The trial judge correctly stated that 
there is no inconsistency, and explained his ruling as follows: 


"There is nothing inconsistent in the 
Court's determination on this point that 
the two areas are near enough to both be 
influenced by the proposed inner loop 
freeway (one by direct condemnation 
proceedings and the other by simply being 
nine blocks from the freeway), while at 
the same time determining in point 
(3) above that the two areas were remote 
in distance. Point (3) dealt with sales 
prior to the announcement of the freeway. 
It was the announcement of the freeway | 
which made areas which had previously 
been remote from each other suddenly 
become closely related." (J. A. 44) 


In the case of International Paper Company v. United States, 


227 F. 2d 201 (C. C. A. 5th, 1955), the court of appeals, in 


upholding the action of the trial court in excluding evidence of 
sales which occurred subsequent to the date of taking, stated: 


'"* * * Fach of these sales occurred 
after the date of the taking in the case 
before us * * *, [I]t was not error for 
him to exclude testimony as to them on 
the ground that they took place after 
the condemnation that is here in litigation, 
Sales cannot be said to be comparable if 
they are made under such circumstances 
as indicate that they may reflect an 


increment in value due to the government's 
project. See Anderson v. United States, 
5 Cir., 179 F. 2d 281." 


Also in Jayson et al. v. United States, 294 F. 2d 808 


(C. C. A. 5th, 1961), the Court stated: 


"The lower court did not err in refusing 
to admit testimony as to sales which occurred 
after the date of taking, this being peculiarly 
a matter for the discretion of the trial court. 
Jones v. United States, 1922, 258 U. S. 
40, 42S. Ct. 218, 66 L. Ed. 453, and 
International Paper Co. v. United States, 
5 Cir., 1955, 227 F. 2d 201, 209. * * *" 


VI 


Appellants waived any right which they 
may have had to accompany the jury 
in its second view of the property. 


Without any objection, at any time, from the appellants, 
the trial court instructed the jury that: 


"The jury, during the course of its 
considerations, may have of its own 
motion without application to Court or 
counsel, make such further view or 
views of the property as involved as 
may deem necessary provided the 
whole jury is present and no one else 
is present with them. If anyone else 
is permitted to be present, the jury 
must first report to the Court and 
receive its further instructions before 
making any view at which anyone other 
than they, themselves, would be present." 
(J. A. 150) 


Appellants now claim that it was error to permit the jury 
to veiw property in their absence. It is apparent, however, that 
their complaint comes much too late. See Rule 51, Federal 


Rules of Civil Procedure. 


CONCLUSION 


In view of the foregoing, it is respectfully submitted that 


the judgment of the court below was, in all respects, correct and 


should, therefore, be affirmed. 
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REPLY BRIEF FOR APPELLANTS 


The total effect of the District Court's rulings prejudiced appel- 


lants' case and presented the valuation issue to the jury in a misleading 


manner and on an incomplete record. 


The basic issue between the Government and the property owners 
at trial was whether the condemned property should be treated as "raw 
land," as the Government contended; or whether it should be treated as 
a partially developed building site, as the property owners contended.” 


There was unanimous agreement among both Government apprais- 
ers and both property owner appraisers, and between Government coun- 
sel and counsel for the property owners, that the highest and best use of 
the condemned property was for a high rise apartment building with 
some office use.® 


The District Court refused to charge the jury that development 
facts could be taken into account as bearing on the value of the land and 
refused to charge that the cost and value of development items could be 
taken into account as bearing on either highest and best use or value.‘ 
The District Court charged the jury that development facts affecting the 
land could be taken into account solely as bearing on highest and best 


1 
J.A. 52, 63, 66-67, 68 (Government Counsel Wise); J.A. 61-62, 63, 65, 72 (Gov- 
ernment Appraisers Koones and Gogarty). 

2 
J.A. 137-138. See also App. Br., pp. 26-27. 

3 
See App. Br., pp. 34-35. Gov't. Br. 3 states that the Government appraisers 
considered highest and best use to be an apartment building and that the owners' 
appraisers considered highest and best use to be an apartment building with some 
office space. If these statements are intended to imply a difference of opinion as 
to highest and best use, such implication is put to rest by the specific testimony 
of both Government appraisers that the highest and best use included office use. 
J.A. 58-59 (Koones); J.A. 71 (Gogarty). 


Appellants argued (II, App. Br. 31-36) that (a) the fact and (b) the cost and value, 
of development activities on the property condemned could be taken into account 
by the jury not only as bearing on the highest and best use of the land but also as 
bearing on the fair market value of the land. Appellants' evidence indicated that 
the fact of development activities affects the value of the land. (App. Br. 32-33.) 
The Government (IV, Gov't. Br. 20-23) focuses solely upon point (b) and totally ig- 
nores point (a), thus leaving the contention with respect to the fact of development 
activities as one to which there has been no response at all by the Government in 
this court. 


3 


use.” Since there was no dispute as to highest and best use, the net ef- 
fect of the charge was to instruct the jury that development facts could 
be taken into account only as bearing on an undisputed fact. On this rec- 
ord, this amounts to a ruling that development facts were irrelevant. 


Expert appraiser Donohoe was allowed to testify to his opinion of 
the value of the property as if it were raw land ($26 a foot), but was not 
allowed to testify to his opinion of the value of the property as what he 
considered it to be, a developed building site, ($29.46 a foot)? when the 

Court sustained an objection to a question asking his opinion of value, 


"There have been received into evidence in this case, gentlemen, certain 
architectural plans and certain testimony about financial arrangements and build- 
ing permits. The Court admitted these items of evidence solely to assist you in 
deciding the question of fact, what was the highest and best use of this property 


on the date of taking as it would appear to an ordinary prudent purchaser. The 
extent that the existence of such plans, financial arrangements and permits would 


affect the price which such purchaser would be willing to pay for the property in 


question, in view of an anticipated higher use of the property, you may consider 
them as bearing upon the fair market value." J.A. 147-148 (Emphasis supplied.) 


Government counsel in this court seeks to equate highest and best use and fair 
market value: 


"The appellants were permitted, in order to show the highest and best use 
that can be made of the property, and hence, its fair market value, to introduce 
testimony as to the existence of plans, permits and financing." Gov't Br. 


However, Government counsel in the trial court told the jury otherwise: 


"His Honor will instruct you, among other things, that testirnony regarding 
the fact that plans were made for this building, architectural fees, was permitted 
to be let in the testimony only for the purpose of showing you gentlemen what the 
highest and best use of this land was and will have nothing at all:to do with the 
fair market value to be arrived at, the dollar value to be arrived at, by you gen- 
tlemen when you deliberate in this case."" J.A. 136 (Emphasis supplied.) 


Differing highest and best uses affect value, but where there is ro dispute as to 
highest and best use, an instruction limiting consideration of factors to highest 
and best use is, in effect, an instruction that the factors are not relevant. 


Gov't. Br.17 states that Donohoe's [raw land] valuation of $26 a foot "unquestion- 
ably considered all factors which are relevant in arriving at such a determina- 
tion." This attempt at reading the mind of a witness must bow to the testimony 
which makes clear that Donohoe's $26 figure was his opinion of value taking into 
account only factors generally relevant, and excluding special factors here rele- 
Continued on following page) 


taking into account all factors.”7 On the other hand, expert Lee was al- 
lowed to give an opinion of value based upon all such factors. 


Expert appraiser Lee's opinion of value ($30 a foot) was higher than 
the historical sales data in the immediate area of the condemned prop- 
erty. His valuation conclusion was based in part on Lee's expert judg- 
ment that values in the area were fast advancing. Yet, Lee was not al- 
lowed to buttress his conclusionary opinion with testimony as to sales 
in an area which he testified was comparable to the area around the 
condemned property, which sales he considered* in making his appraisal 
of the condemned property, and which sales gave much greater support 
to his expert opinion than did the sales in the immediate area.° 


(Continued from preceding page) 

vant. (See App. Br. 21ff.) More important, this statement flies directly in the 
face of the proffer made by the property owners that if Donohoe had been allowed 
to state his opinion of value based upon all factors, he would have said the value 
was $29.46 a foot. J.A. 132. In view of this proffer, appellants submit that the 
statement in the Government's brief is plainly wrong. 


The Government attempts to justify the Court's ruling on the ground that appel- 
lants were attempting to circumscribe his previous ruling that the cost of devel- 
opment items was not compensable as such (Gov't Br. 18). But, the question, 
objection to which was sustained, carefully excluded cost as a factor: 


"Q. Now taking into account these special factors you have just mentioned — 
and I am not now talking about the cost of any of these items. I don't mean the 
cost of the plans or the cost of financing or the cost of excavation. — But taking 
into account the fact of excavation, the fact of financing and the fact that plans 
were in existence to build the building, taking into account those factors; and 
also taking into'account all the other factors you mentioned previously in an- 
swering the question when you gave the $25.33 square foot valuation; taking 
into account all'those factors; do you have an opinion as to the fair market 
value of this property on October 23, 1963?" J.A. 102 (Emphasis supplied.) 


Cf. fn. 4, supra, p. 2. 


8 
The Government's assertion (Gov't Br. 6) that these sales did not "influence" 
Lee's judgment is disproven by the record. J.A. 122-123. 


9 
The Government (Gov't Br. 12) emphasizes the fact that Lee admitted that the 
sales in the area were "around $22, $26, $27." 


Whereas Government counsel in the trial court strongly attacked 
Lee's $30 valuation as unsupported in the record (J.A. 125-127, 136-137 
Government counsel in this court (Gov't Br.10) treats these sales as 
bearing only on Lee's conceded qualifications as an appraiser.}° This 
position is unrealistic, particularly when the Court (correctly) charged 
the jury that the jury could reject the opinion of an expert "if, in your 
judgment, the reasons given for it are unsound." (J.A. 141.) The Court's 
ruling excluded from consideration by the jury the sound reasons expert 
Lee gave for his valuation conclusion of $30 a foot. 


‘Sales in the 12th and M area had a curious history at the trial: 


(1) Donohoe was allowed to testify to 12th and M sales over 
the objection of remoteness; | 


(2) Lee was not allowed to testify to 12th and M sales upon 
the objection of remoteness; and 


(3) Testimony of 12th and M sales after the condemnation 
of the subject property was rejected because the condemna- 
tion was "likely''! to affect the sales prices in the 12th and 
M area. 


Appellants submit that these three rulings cannot be justified, consist- 
ently and rationally. The Court should have followed the course it fol- 
lowed as to Government appraisers Koones and GOGAITY 5; t.e., allow the 


10 
The Govetnnient cites a footnote in Leeaye v. District of Colenbia Redevelop- 
ment Land Agency, 111 U.S. App. D.C. 316, 296 F. 2d 438, for this proposition, 
failing to point out that the footnote was a footnote to the following sentence: 
"They [appellants] presented no demonstration either to the trial court or to us 
as to how the excluded testimony could have enhanced the award to the appellants 
where there was already ample evidence of a valuation of $5 per square foot if 
the jury had chosen to accept it." Without the 12th and M sales there was no such 
ete evidence in the instant case. 


11 the Government's statement (Gov't Br. 7) that the trial judge so "found" is not 
accurate, since there was no evidence on the point. At best, the trial judge spec- 
ulated that this result might follow. 


evidence in all three situations to be tested by cross examination by 
opposing counsel. ° 


The Court's rulings presented the case to the jury in the following 
manner: 


(1) Three appraisers gave "raw land" appraisal valuations; 
one of these three was not allowed to give his full opinion of 
value as a developed building site; a fourth appraiser was al- 
lowed to so testify. 


(2) The one appraiser who was allowed to testify to a devel- 


oped building site value was not allowed to support his valua- 


tion opinion with material sales from a comparable area, 
with the result that his opinion appeared to be without rational 
support. 


(3) Ina case where there was no dispute as to highest and 
best use, but wide disagreement on value, the jury was told 
that it could take development facts into account but only as 
bearing on (undisputed? highest and best use. 


(4) Testimony as to sales in the same comparable area 
were allowed from one witness as not remote, rejected from 
another witness as remote, and rejected where the sales 
were after the date of condemnation on the ground that the 
area was so close to the condemned property that the con- 
demnation was likely to influence the sales. 


Accordingly, on this confused and conflicting record the jury could 
conclude: 


A. Development facts are not relevant to any disputed is- 
sue in the case, and, therefore, can be disregarded. 


B. Lee’s developed building site appraisal is not sup- 
ported by his sales data; in view of A, it is also not sup- 


ported by development facts; it is also several dollars 
higher than the other property owner appraiser; there- 
fore, his valuation should be rejected. 


C. Value of the condemned property should be deter- 
mined by reference to the three "raw land" appraisals, 
$20.66, $20.66 and $26. The jury found the value to be 
$22.75 a foot. 


The jury was entitled to know at least that Lee's $30 valuation was 
strongly supported by material sales in a comparable area, that Dono- 
hoe's expert opinion of value based on all factors was $29.46, not $26, 
and that Lee's $30 valuation was supported by Donohoe's $29.46 valua- 
tion. 


The judgment of the District Court should be reversed and a new 
trial ordered. 


Respectfully submitted, 


ARENT, FOX, KINTNER, 
PLOTKIN & KAHN 


JOHN J. SEXTON | 
1000 Federal Bar Building 
Washington, D.C. 20006 
Attorney for Appellants 


